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The Best Outfits 
At No Extra Cost 


Corporate name 
engraved in 24K Gold 
on Spine of all Books 


STANDARD 

3-ring binder (illustrated) 
250 page capacity 

Outfit No. 4 

with 75 blank sheets $25.25 
Outfit No. 4A 

with printed minutes 

and by-laws “$27.00 


The STANDARD binder 
also available in Black— 
please specify 


Other Complete 
Green Gem Outfits With 
Matching Vinyl Slipcase 


HEAVY DUTY 

3-ring metal hinge binder 
250 page capacity 

Outfit No. 2 

with 100 blank sheets $33.25 
Outfit No. 2A 

with printed minutes 

and by-laws *$35.00 


DELUXE 

3 round-posts binder 

250 page capacity 

Outfit No. 3 

with 100 blank sheets $36.75 
Outfit No. 3A 

with printed minutes 

and by-laws *$38.50 


SPECIAL 

Self-Encased 
Corporate Outfit 

3-D ring binder 

360 page capacity 
(Slipcase not needed) 
Outfit No. 4 

with 75 blank sheets $28.00 
Outfit No. 4A 

with printed minutes 

and by-laws “$29.75 

The SPECIAL binder 

also available in Brown — 
please specify 


SPECIAL FORMS SECTION — 
Provided with all outfits and 
includes: Sub-Chapter S 
{election not to be taxed as 
acorporation). Executive 
Medical and Dental 
Reimbursement Plan 
Forms for annual meetings of 
shareholders and directors 


Individual items available — 


write for catalog. 


AOCM 


STANDARD 


THE QUALITY 
CORPORATE OUTFIT 


The Original All-in-One Volume Corporate 
Outfit Including Seal 


EVERY GREEN GEM" CONSISTS OF: 


BINDER—Handsomely gold tooled. Bound in durable Fabricoid 
over heavy binder’s board for long lasting use. 

STOCK CERTIFICATES — 20 —imprinted and numbered. Additional 
certificates 20¢ each. Extra charge for special clauses depending 
on copy. TRANSFER LEDGER. INDEXES — Mylar reinforced. 

PRINTED MINUTES AND BY-LAWS include IRC Plan 1244 plus— 
CORPEXPEDITER — for quick completion of minutes. 

(Blank sheets and title page instead of above.) 


PROFESSIONAL + NOT-FOR-PROFIT and MODEL CORPORATION 


ACT MINUTES available. 


Unique Pocket for 
Foid-Away Seal. Permanently 
Attached to inside front cover. 


Removable Separate 
Carrying Case for Seal. 


Over-all size of all outfits 1-3/4" high x 10-1/4" deep x 2-1/4" wide 


Handsome Stock Certificates lithographed on high quality 


S 


¥ 


wales 


er 
PHOTO PROCESSING ENTERPRISES, INC 


heavy rag bond paper with that “BIG BOARD” look 


Use this order form for your convenience. 
CORPORATE NAME Print name exactly as on Certificate of Incorporation 


Corpex, 21 Hudson St., New York, N.Y. 10013 


Coroex 


Banknote Company, Inc. 
21 Hudson Street 

New York, NY. 10013 

(212) 964-7454 

Cable “Corpexnote NY.” 


Orders shipped 
within 24 hours 


* 


MONEY BACK 
GUARANTEE 


* 


Serving the Legal 
Profession since 1927 


State of 


Ship to 


Date of Incorporation 


Street Address, 


Total Authorized Issue 


City, State, and Zip Code 


No. of Shares Par Value $ each 


Attention of 


Or Shares without par value 


Ship Outfit No. $ 1 Check Enclosec 


Certificates signed by Pres. and 


Check Must Accompany Order Payable to Corpex 


* When ordering Minutes & By-Laws specify Single 


Add $1.00 shipping charge for continental U.S. all others $4.00 


Multiple Incorporators 


charge toamericantroress| | | | | | | 


* *Remarks 


Valid Through 


Signature 
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Our Fiftieth Anniversary 
issue 


This is a special issue. We hope it 
is “special” for you. It is special for 
all of the people presently on the 
Journal staff who daily labor to 
produce for you, the membership, a 
quality publication. Although he 
passed away just a few years ago, I 
know had he been with us today, it 
would have been very special for 
J. C. Cooper, Jr., of Jacksonville, 
who served as the first editor and as 
first chairman of the “Publication 


Are You One of the 9,888? 


The Journals first edition in 
August 1927 carried an article by 
Francis P. Fleming entitled “The 
American Bar Association.” 
Referring to the  association’s 
presidents and officers, he said they 
are among “the most ingenious legal 
minds of the country, men he by 
the very power of their character 
and ability, their adherence to the 
loftiest ideals of duty, have 
rendered incalculable service not 
only in their own communities but 
in the broader field of national 
affairs.” 


He said further that the “dues are 
nominal~$6 a year.” Yesterday my 
ABA dues statement arrived — 
$100 annual dues plus $28 section 
dues! Mr. Fleming concluded that 
Florida “is not so well represented 
as it should be” and that the 
American Bar Association will be 
glad to welcome among _ its 
members all who are eligible, and 
who fulfill the requirements 
necessary to election.” 


Things have changed. Not only is 
The Florida Bar well represented 
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Committee” of the Florida State 
Bar Association. The association 
had 808 members at the time. 


In his first editorial he spoke of 
the Journal as a “clearing house for 
worthwhile professional discus- 
sions, which will assist both the Bar 
and the court. To that end, every 
member of the Bar is urged to 
contribute, when he can, notes on 
cases which have interest to him, or 
a discussion of any unusual points or 
of any of the thousand and one 
problems which confront the 
practicing lawyer, for without his 


today in the ABA with 9,888 of its 
15,800 in-state members also 
members of the ABA, but Florida 
has the highest percentage of 
members in the ABA of any large 
Bar in the United States—62.58%. 


This brings me to my point. If 
you are one of the 9,888 Florida 
ABA members, are you satisfied 
with your national professional 
association? You forward 
$1,000,000 in dues to Chicago every 
year. Do you get your money’s 
worth? Do you participate in ABA 
activities? Are you happy with the 
present system of electing your 
association officers through the 52 
State Delegates from each of the 
states and territories? Do you ever 
hear from your representatives on 
the Board of Governors of the 
ABA? Do you like the ABA Journal? 
How can the ABA be more 
responsive to the wishes of its 
members? Does the ABA look out 
for the welfare of the practicing 
lawyer or is too much of its efforts 
directed to curing social ills and 
stimulating social change? 


I welcome your comments on 
these questions and ask that you 
write me today. Why? Yours truly 


cooperation, we cannot hope to 
succeed.” 

For 50 years the practicing 
lawyer has cooperated. Through his 
monthly contributions to the 
Journal, and because The Florida 
Bar has been fortunate to have on its 
Journal staff an outstanding person 
for the past 18 years, Linda Yates, 
our managing editor, the Journal 
has been a continuing award winner 
for excellence while meeting the 
goals and objectives announced by 
its first editor. 

We hope you like this edition and 
will tell us about it. 


has been asked to serve as vice 
chairman of the ABA General 
Practice Section Ad Hoc 
Committee to Study Restructuring 
of the ABA. The committee will 
meet next month during the ABA 
annual meeting in Chicago. So 
please take a minute and express 
your thoughts to me about how you 
view the ABA and what can be done 
to make it an even better national 
organization. 

Do mention good features too 
such as the 30% discount on rental 
cars afforded to all ABA members 
or any other program, activity or 
publication that meets with your 
approval. 

Chesterfield Smith, as ABA 
president in 1973-1974, had as his 
primary goal “to expand the 
opportunities for individual 
participation in the affairs of the 
American Bar Association.” At the 
end of his presidential year, he felt 
this goal had not been fully 
achieved and urged his successors 
to adoptit as their goal and work for 
its full implementation. Through his 
ad hoc committee, the General 
Practice Section is attempting to 
make Chesterfield’s goal a reality. 
We need your help. 


MARSHALL CaAssEDY 
Executive Director 
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1977 


July 2-16—Florida Bar Sponsored Tour to “Cities of the Danube,” Vienna, Prague, 
Budapest. 


July 8—Annual Meeting of Committee and Section Chairmen, The Florida Bar, 
Host Hotel, Tampa. 


July 13-17—Federation of Insurance Counsel Annual Convention, The 
Broadmoor, Colorado Springs , Colorado. 

July 14-16—The Florida Bar Board of Governors Meeting, Marco Island. 

July 26-27—Parts I, II & III, Florida Bar Examination, Miami Beach Convention 
Center. 

August 6-11—ABA Annual Meeting, Chicago. 


August 7-24—Florida Bar Charter Flight to Europe, Miami to Luxembourg and 
back nonstop. 


August 19-13—-Annual Summer Conference Florida Public Defenders, 
Sarasota Hyatt House. 
- August 18-26—Florida Bar Sponsored Trip to Scotland. 
August 21-26—World Peace Through Law Conference, Manila, The Philippines. 
September 15-17—The Florida Bar Board of Governors Meeting, Sandestin, 
Destin. 
September 29-30—General Meeting of Committees and Sections, Dutch Inn, Lake 
Buena Vista. : 


September 30-October 1—Third Annual Public Employment Law Relations 


Forum of Local Government Law Section and University of Florida Holland 
Law Center. 


October 25—Parts I & III, Florida Bar Examination, Jacksonville Civic 
Auditorium. 


October 27-29—AFTL Annual Convention, Walt Disney World. 


—— 10-12—The Florida Bar Board of Governors Meeting, Daytona Beach 
iiton. 


November 17-18—Stetson University Seminar on Bankruptcy Law and Practice, 
Host Airport Hotel, Tampa. 


1978 


January 9-13—12th Institute on Estate Planning, Americana Hotel, Bal Harbour. 
Contact University of Miami Law Center, P.O. Box 248087, 
Coral Gables 33124. 


January 12-14—Bar Board of Governors Meeting, Host Hotel, Tampa. 
February 8-1I5—ABA Midyear Meeting, New Orleans. 

March 16-17—Bar Board of Governors Meeting, Bar Center, Tallahassee. 

May 11-13—Bar Board of Governors Meeting, Largo Mar Hotel, Ft. Lauderdale. 
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No. 1 Al- -in-One 
CORPORATE OUTFIT 


Our new FLORIDA MINUTES and BY-LAWS incorporate 
recent statutory changes and a complete set of tax 
resolutions. Sample set, $2.50 prepaid ($1.75 with outfit). 


e@ Elegant Binder: Large 
capacity. Handsome 
black heavy-duty vinyl 
with 24K gold trim. Cor- 
porate name on spine. 


@ Matching Vinyl Slip 
Case: Houses your 
Black Beauty Outfit. 
Attractive. Dustproof. 


Exclusive Corporate 
e@ Customized Seal: Zip- Record Tickler 
per pouch for quick, 


easy removal. 


© Stock Certificates: (20) 
lithographed, imprinted 
and numbered. Bound- 
in separate section with 
full page stubs. 


Black Beauty saves you time 
and money because it has 
everything you need “incor- 
porated” into one complete, 
outfit. It eliminates the need for 
buying corporation maierials 
separately and provides 
fingertip control of each 
incorporation. 


CORPORATE NAME 


® Stock Transfer Ledgers: 


Permanently bound-in $25.25 and $27.00 
separate section. 
Excelsior’s 
© Tab Indexes: Mylar rein- New 2-Way Ordering 
forced. Alphabetized for and Delivery. . . 
quick reference. 


Extra Fast and Easy. 


1. Use your American Express 
Card. Shipment arranged 
within 24 hours from time 
of order. Simply phone 
(212) 431-7000 


2. For only $1.00 shipping 
charge we will ship by UPS 
Blue Label (Air) or Air 
Parcel Post, anywhere in 
the United States. 


(50) Blank Minute Filler / 


© Pre-Printed Minutes and 
By-Laws: (OPTIONAL) 
Saves hours of typing 
time while making an 
excellent impression on 
your client. Includes 
IRS §1244, sub chapter 
S, Medical/Dental plan, 
appendix of forms and 


IN ADDITION TO A COMPLETE 
20 blank pages. Blank WV LINE OF CORPORATE OUT- 
state set based upon ea FITS EXCELSIOR OFFERS A 
Model Bus. Corp. Act. FULL LINE OF LEGAL SUP- 


Separate editions for 


PLIES AND FORMS. SEND 

Excelsior-Legal 

and Texas. CATALOG. 
STATIONERY CO., INC. 

62 White Street, N.Y.C. 10013 (212) 431-7000 


BLACK BEAUTY EX LIBRIS SYNDICATE 
plain filler No. 70 $25.25 No. 10 $28.25 No. 90 $38.25 
ptd min & by-laws [J] No. 80 $27.00 No. 20 $29.95 No. 95 $39.95 


FREE ON authorized shares each 

Ceriticates signed by President & Ship via AJR, $1.00 extra. 
PREPAID ORDERS oO _ §1244 55 page set, plan, instr., etc., $3.95 extra. CJ Ship COD, include costs. 

harge 
Express number expires signature 


EXCELSIOR-LEGAL 
62 White St., NYC 10013 


_ Innovative Legal aati and Services Since 1899 
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LEADING EDGE 


FOR TYPEWRITER: 


BECAUSE THEY 
ARE NOT PADDED 


LUSH LEFT 
SIMPLIFIES 
PROOFING 


EWRITER 


TWO SIDED FORM 
INDICATED BY 


IN THEZIRCUIT COURT FOR 


COUNTY, FLORIDA PROBATE DIVISION 


IN RE: ESTATE OF 


, Deceased 


Order Determining Elective Share 


Upon the petition of 


for an Order determining the elective share of the surviving spouse in the above estate, and the Court finding that 
all interested persons have been served proper notice of this hearing or have waived notice thereof; that the material 
allegations of the petition are truce, that 


is the surviving spouse of the decedent, who died a resident of 


County, Florida on 


, and that on 


eT _, being within the time prescribed by law, the surviving spouse filed 
an election to take the elective share in accordance with the laws of the State of Florida, it is thereupon 


ADJUDGED, that the amount of the elective share to which the surviving spouse is entitled is 


ADJUDGED FURTHER, that the personal representative of the estate is directed on or before 
,9 , to distribute to 


‘eins , the surviving spouse of 


the decedent, the following assets of the estate in satisfaction of the elective share: 


ORDERED this 


day of 


Circuit Judge 


Where Applicable} 


ORDER DETERMINING ELECTIVE SHARE 
AP-048 


2HOLES 
STANDARD 
SPACING» 


OLD ENGLISH 
TITLESFOR 
QUICK IDENTIFI- 
CATION& 
PROFESSIONAL 
PRESENTATION 


BODY COPY. 
TYPESET 
DIFFERENTLY | 
FROM TYPE- 
WRITER FACE 
FOR EASY 


IDENTIFICATION 


OF INSERTED 
MATERIAL 


TITLE & NUMBER 
ON BOTTOM 
RIGHT CORNER | 
FOREASY 
‘LOCATION IN 
WORKING FILE, 
ALSO LOCATED 7 
ON TOP BACK — 
SIDE 


NOMICAL COST INCLUDES — INDIVIDUAL PROBATE FORM PACKA GE PRICE (50 
EACH) $3.00; COMPLETE SET OF 62 PROBATE FORMS (50 EACH) ONLY $175.00. PLEASE — 
CLUDE A CHECK WITH YOUR ORDER AND SAVE C.0.D. CHARGES, INCLUDE 4% 
LES TAX IN THE STATE OF FLORIDA. SUPPLY ERTPORGER FORMA AVAILABLE FOR — 
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RPTHEE THAT USE TE CTION US | 
DESIGNED FOR THE PEOPLE THAT USE THEM, BY ACTION FORMS INC. 
PRE PUNCHED 
| SPACING 
FEWER SPACES 
TO BE FILLED 
- 
2D “OVER” 
i 
3 Box 65 Clearwater, FL 33517 
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Editorial Staff 


Marshall R. Cassedy, Editor 

Linda H. Yates, Managing Editor 

Paul F. Hill, Associate Editor, Legal 

Cheryle M. Dodd, Ellen Bradford, 
Assistant Editors 

Judith Nable Art Production 

Paul F. Hill, Advertising & Production 

Clara Mae Hart, Advertising Assistant 


Editorial Board 


Laurence E. Kinsolving, Chairman, Tampa; Thomas 
D. Aitkin, Vice Chairman, Tampa; Robert Asti, 
Miami; W. Dexter Douglass, Tallahassee; Lewis 
Shelton Eidson, Jr., Miami; Philip Freidin, Miami; 
Irving D. Gaines, Milwaukee, WI; Stephen Nagin, 
Washington, D.C.; Mannis Neumann, Margate; 
James P. O'Flarity, Palm Beach; Benjamin K. Phipps 
ll, Tallahassee; E. Wallace Pope, Jr., Clearwater; 
Thomas R. Post, Miami; David M. Rieth, Tampa; 
Coleman R. Rosenfield, Ft. Lauderdale; Leonard H. 
Rubin, Miami; David Allen Tegethoff, Palm Beach; 
Board Liaison: Leland E. Stansell, Jr., Miami. 


Officers of The Florida Bar 


Russell Troutman, Winter Park 
President 


Robert L. Floyd, Miami 
President-elect 


Marshall R. Cassedy, Tallahassee 
Executive Director 


The Board of Governors 


Gerald L. Brown, first circuit; Murray M. Wadsworth, 
second circuit; John E. Norris, third circuit; C. Harris 
Dittmar, fourth circuit; James C. Rinaman, Jr., fourth 
circuit; Edwin C. Cluster, fifth circuit; William M. 
MacKenzie, sixth circuit; Robert H. Willis, sixth 
circuit; Melvin Orfinger, seventh circuit; Nath C. 
Doughtie, eighth circuit; Michael R. Walsh, ninth 
circuit; Joel H. Sharp, Jr., ninth circuit; J. Hardin 
Peterson, Jr., tenth circuit; Leland E. Stansell, Jr., 
eleventh circuit; Irwin J. Block eleventh circuit; 
George W. Wright, Jr., eleventh circuit; Boyce F. 
Ezell III, eleventh circuit; Samuel S. Smith, eleventh 
circuit; Talbot D'Alemberte, eleventh circuit; William 
Grimes, twelfth circuit; Leonard H. Gilbert, thirteenth 
circuit; L. David Shear, thirteenth circuit; Benjamin 
W. Redding Ill, fourteenth circuit; Raymond W. 
Royce, fifteenth circuit; John L. Burns, fifteenth 
circuit; Nathan E. Eden, sixteenth circuit; Donald H. 
Norman, seventeenth circuit; William F. Leonard, 
seventeenth circuit; Frances Ann Jamieson, 
‘eighteenth circuit; Richard V. Neill, nineteenth 
circuit; Charles B. Edwards, twentieth circuit; A. J. 
Barranco, Jr., President, Young Lawyers Section. 

John Frost, President-elect, Young Lawyers 
Section. 
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402 A Time for Great Beginnings 
Mary Bulterman tells what was going on in America when the Journal 
was begun 


Fifty Years of Informing the Bar 
Story of The Florida Bar Journal 


The Sherouse Years (Editor 1954-57) 
Kenneth Sherouse tells about the Bar leaders who served during his 
tenure 


414 The Comstock Years (Editor 1957-61) 


Paul B. Comstock describes his experiences as editor 


416 The Cassedy Years (Editor 1961-19_) 
Marshall R. Cassedy names highpoints in the 16 years he’s served as 


editor 


Through the Years. . . 


1927--A Vintage Year 
Forty-four members also celebrate their 50th anniversary with the Bar 


Probate and the Wrongful Death Act 
Judge Joseph Nesbitt highlights problems in the prosecution or 
defense of a wrongful death action 


Vertical Restraints Limiting intrabrand Competition 
Stephen E. Nagin reports onGTE Sylvania case 


A New Look at the Old Guard 
Burton Young tells how American Bar Association is run 


REPORTS 


393 Briefly Yours 443 Current Florida Legal Literature 
394 Calendar of Legal Events 457 Judicial Ethics 
President's Page 475 Real Property Section 
Annual Report 


445 Labor Law 459 Criminal Law 
449 Corporation, Banking 461 Workmen’s Compensation 
ce and Business Law 463 Tax Law Notes 

455 Update 469 Environmental Law 
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USPS. Publication No. 200960 
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request. 


Views and conclusions expressed in articles herein are those of the authors and not 
necessarily those of the editorial staff, officials or Board of Governors of The Florida 
Bar. Manuscripts may be submitted, typed doublespaced, to Editor, The Florida Bar 
Journal, Tallahassee, Florida 32304. 
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Affiliate of The St. Paul Companies, Inc. 


OUR MAN IN FLORIDA 
IS YOUNG BEYOND HIS YEARS. 


St. Paul Title has been a partner with the legal profession in Florida 
and nationwide for over a hundred years. 


And we’re still going strong. Of course, we’re known for our 
accuracy, but we serve you and your clients promptly and per- 
sonally as well. Because we think today’s accomplishments are 
just as important as our long history of success. 


If you are looking for an underwriter — or would like to recom- 
mend anassociate — contact Mr. Stuart Stein, Blecher Plaza, Bldg. K, 


Suite 229, 2189 Cleveland St., P.O. Box 5067, Clearwater, Florida 
33515 or call 1-800-282-0103. 


Throughout Florida 
look to St. Paul 


for title protection 
INSURANCE CORPORATION 
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This President's Page is an 
excerpt from the address President 
Troutman delivered upon taking 
office at The Florida Bar 
Convention on June 18. 


The Year Ahead 


If there is a lesson to be learned 
from the events of recent years, it is 
that lawyers can no longer afford 
the luxury of mere observers to the 
stage of life; nor can we afford a 
policy of neutrality on those issues 
which influence our ability 
effectively to serve and represent 
the public. 

Dante, in his work, Inferno, 
wrote that the “hottest places in hell 
are reserved for those who in a time 
of moral crisis, maintain their 
neutrality.” Frances Bacon said that 
it is “left only to God and the angels 
to be lookers-on.” 

The theme of the approaching 
year is that for the public interest, 
the voices of the lawyers of Florida 
will be heard, our position 
conveyed, our influence felt. 

I want to tell you about some of 
the other people who will be 
important in the coming Bar year. 
Leonard Gilbert is a fastidious and 
brilliant gentleman. He’s chairman 
of our Budget Committee, 
supervising the management of 
more than five million dollars. 

I want to tell you about Bill 
Henry. If Ihave done anything right 
this year, I did something right 
when I appointed Bill Henry 
chairman of the Continuing Legal 
Education Committee. Several 
years ago, The Florida Bar made a 
commitment to move _ toward 
specialization. It is my suggestion to 
Bill Henry and instruction to the 
staff of The Florida Bar that now 
that continuing legal education is a 
mandatory requirement to retain 
designation rights, we sponsor the 
best seminars possible. We should 
invite the masters and authorities in 
the field to The Florida Bar Center 
and video tape them lecturing on 
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their favorite subjects. By this time 
next year, we hopefully will have a 
library of the finest speakers on an 
infinite variety of subjects so that 
when we go to Tampa, Orlando, 
Pensacola, Jacksonville, Miami, 
Holopaw, wherever, to hold a 
seminar, we'll be able to represent 
to the lawyers of Florida we will 
have quality continuing legal 
education. 

Barry Davidson is the new 
chairman of the Designation 
Coordinating Committee. He is 
well qualified for this position. He 
has served on the Designation 
Coordinating Committee since its 
inception and has also been on the 
Continuing Legal Education 
Committee. 


I'm going to ask President-elect 
Bob Floyd to chair a blue ribbon 
public relations committee whose 
purpose is to initiate a program 
designed to convey to the public the 
importance of a fearless, 
independent law profession in a 
free society. During this past year, I 
had the opportunity to be in 
Indonesia. While there, in the 
capital of one of the provinces, I 
asked to see a lawyer and was told 
there are no lawyers in the capital 
city. As a matter of fact, there are no 
lawyers in the entire country of 
Indonesia. Now, why is that? Well, 
because there are no rights in 
Indonesia. Where there are no 
lawyers, there are no rights. I 
started to think about that. Where 
there are no rights, there are no 
lawyers because you know lawyers 
have a way of giving up themselves, 
their careers, their families, their 
fortunes, and, indeed, their lives, to 
establish rights for a free society 
and it’s time The Florida Bar 
initiated innovative programs to get 
that message across to the public 
anew. 


Don Norman is chairman of The 
Florida Bar Convention next year. 
We're holding it at Boca Raton. We 
hope all of you will be back. 


Walter Beckham will chair a 
committee consisting of representa- 
tives of the three branches of our 
profession, the academic, the 
judicial, and the practicing bar. 
They will have continuing dialogue 
throughout the year defining the 
various roles of these branches and 
how each branch can assist the 
other. Their dialogue will culminate 
in an academic conclave at the 
University of Miami. 

Justice Joseph Hatchett has 
agreed to chair a committee to 
study the history of the jury trial in 
civil cases and find out why our 
forefathers included it in the Bill of 
Rights and whether it is worth 
preserving, whether it is still 
relevant and if it is still worth 
preserving and is still relevant, 
whether it is threatened and what 
we can do about it. 


The Automobile Insurance Rate 
Committee will study the question 
of automobile insurance rates and 
make a recommendation to The 
Florida Bar in time for the next 
legislative session. That committee 
is chaired by Pat Chidnese. 


I want you to know my attitude as 
I approach this office. To be held in 
esteem and to serve to be worthy of 
that esteem is probably my highest 
ambition. Any other form of 
recompense is unacceptable to me, 
but do not be misled that I would 
sacrifice even that if necessary to do 
the right as God gives me the power 
to see the right. In return I ask 
something of you. If there was ever 
a time when men and women, who 
cherish the ideals of the American 
Constitution, should take earnest 
counsel, it is today. As your official 
spokesman and chief executive of 
The Florida Bar, I must tell you that 
there is no doubt in my mind there 
will be a continuing bombardment 
of rhetoric exploiting lawyers as a 
means of accomplishing political 
and legislative objectives. It is my 
hope that all the lawyers of Florida 
will evaluate these statements and 
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go to their own community and 
advise the people of the validity or 
invalidity of such tactics. 
Recently, in Pensacola, I heard 
Justice Hatchett give a speech in a 
naturalization ceremony. In that 
speech, he made reference to a play 
entitled, “Green Pastures” and to a 
statement by one of the characters 
in that play who said, “I may not be 
much - but I’m all I’ve got.” Our 
profession has been made great by 
people who individually may have 
thought that they were not much, 
but aggregately, they molded a 


strong and powerful profession 
which in turn molded a powerful 
and strong nation to the betterment 
of mankind. So, I am all I’ve got and 
you are all you've got, but together, 
we are all we've got, and together, 
we are all that we need. 

It is my supplication to you that 
we move in the same direction, that 
you rally behind me and the other 
officers of The Florida Bar in the 
coming year, that you respond to 
our leadership and our call when 
the time comes, that we sacrifice 
our petty differences for the sake of 
the common bond that unites us. I 
am not saying we should not 
constantly evaluate and criticize 
our programs and methods, but 
when a decision has been made by 


topic. For example: 


Legal Rights in Institutions 


Deadline: December 30, 1977 


Epilepsy Legal 


Tallahassee, Florida 32304. 


The Legal Rights of Persons With Epilepsy 


The Florida Epilepsy Foundation and The Florida Bar Journal are 
cosponsoring an essay contest covering the legal rights of persons with epilepsy. 
Those who participate may select any special area of emphasis under the basic 


Legal Rights As They Relate to Employment 
Legal Rights as They Relate to Discrimination 


Legal Rights in Community Based Programs 


First Prize: $300, publication of article in The Florida Bar Journal 
An award plaque will be presented to second and third prize winners. 


Length: Minimum 2,500 words; maximum 3,000 excluding footnotes 


Judging: Based on accuracy of the law, clarity, usefulness, soundness of 
recommendations for implementation. 


Contest is open to members of The Florida Bar and to law students. 


Essay Contest, 


The Florida Bar Journal, 


those in good faith, look for reasons 
to support that decision. If we are 
moving in the wrong direction, let’s 
move together in the wrong 
direction, and then change that 
direction and move together in the 
right direction. 


In his play, “St. Joan,” George 
Bernard Shaw relates a conversa- 
tion that took place between Joan 
of Arc and Charles VII of France. 
Joan tells Charles that her voices 
instruct that if the armies of France 
puruse the enemy, that soon victory 
would be theirs. And Charles 
responded to Joan, “Why do the 
voices speak to you, a peasant girl. 
Why don’t they speak to me? After 
all, I am the King.” And Joan 
replied, “The voices do speak to 
you sire. The difference is, I hear 
them.” And history records that this 
illiterate peasant girl of the 15th 
century did lead the armies of 
France to victory so long as she 
heard and was inspired by the 
voices. 


Today, the voices of Adams, 
Jefferson, Madison and _ Lincoln 
echo through the annals of history 
beckoning us to pick up the cudgel 
of freedom notwithstanding 
irrational cries of our critics, and 
carry on the battle to save those 
rights intended by our forefathers. 
Lawyers have been inspired and 
they have inspired. In this past 
session in the legislature when I saw 
the rights of unwary citizens being 
bartered away in return for reduced 
rates the thought occurred to me 
that such people who equate money 
and profits with rights and 
privileges are of the same stripe 
who killed the buffalo en masse in 
the 19th century and _ stripped 
nature’s beauty in Appalachia for 
coal, and polluted our rivers and 
streams with deliterious chemicals. 
No amount of economy or 
efficiency is adequate considera- 
tion for a fair and impartial judge 
and a fair and impartial jury whose 
record of performance through the 
years has demonstrated an uncanny 
grasp of equity and fair play. 


May our hearts never be 
hardened like that of Pharaoh to the 
pleas of freedom, or our ears 
deafened like those of Charles VII 
to the voices of inspiration. 

May we always hear the voices. 


RussELL TROUTMAN 
President 
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the telephone that 
remembers numbers. 


And dials them at a touch of a button. 


The Touch-a-matic telephone is really These buttons 


allow you to add or Directory- at-a-glance. 


a special kind of telephone. It will save ye oe 
time and tempers in any office or home. =f 

Call your Southern Bell Business Office 

for more information on the phone 

that remembers. 


= 


One-button dialing 
Southern Bell curate 
dialing errors. 
Last number dialed The Touch-a-matic 
Press this button to phone can also be 


re-dial the last number used as a regular 
manually dialed. telephone. 
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By Mary Bulterma 


The year was 1927 
a time for grea 
beginnings and som 

bad ones. The “Flying Foo 
flew the Atlantic in a single engin 
plane and became one of America 
greatest heroe 


Guy Lombardo and his Roys 

Canadians opened at an Ontario club. Louis Armstron 

was becoming world famous as he played the trumpeé 

in Erskine Tate’s little symphony orchestra. George Gershwi 

had just written “Funny Face.” And movie-goers witnessed th 

first movie talkie in 1927, with Al Jolson in Blackface as “The Jazz Singer: 


The corner newsstand was filled wi 
sensational newspaper headlines, celebrity covered magazine 
and gossipy tabloids. The American public, their literacy rate climbing 
turned eagerly to the printed word. The 20s era saw the rise of man 
neophyte publications such as Time and The New Yorker. Newspapé 
circulation boomed from 25 million in the beginning of 


decade to about 40 million at its close 


The Florida State Bar Associatio 

decided the time was right for the birth of The Florida La 

Journal so that Florida lawyers could read about the 

area of special interest. To keep up with other happening 

they could also read The New York Times for foreig 
correspondence, The New Yorker for penetrati 

witticisms on American life, and Time, the fir 

news magazine. Local papers began to expos 

evil-doing in high places and seek out debat¢ 

on troubling issue 


A special kind of newspape 
the tabloid, reached its height 
1927. The tabloids were only ha 
the standard newspaper siz 
making them easier to handl 
However, it was not size b 
content which distinguished t 
tabloids. First launched in 191 
these papers featured violend 
and sex in a lavishly written < 
photographed form. By 199 
True Story Magazine was titilla 
ing almost two million reade 
with sensational tales of lov 

crime and confession| 
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Greater ~ 


PRODUCT OF GENERAL MOTORS ~ WINNING Nore GOOD 


In their dramatically 
exaggerated form the 
abloids brought court 
ials to the front pages. 
Highly covered was the trial 

sof Ruth Snyder, a Long Island housewife 

ho with the help of her lover, killed her husband. 
Both were convicted and sent to the electric chair. To 

pet the scoop, the New York Daily News smuggled a 
photographer into the death chamber. With a hidden camera 
he picture of Ruth Snyder was snapped at the moment of — 
er electrocution. This most famous tabloid photo of the decade 
boosted the News’ circulation by one million. 


e tabloids’ chief celebre was the Sacco-Vanzetti case. In 
920 two confessed anarchists named Nicola Sacco 

and Bartolomeo Vanzetti were arrested on charges of having 
illed two men. Both men were immigrants and could not 
speak English. Since the evidence seemed inconclusive, 
any were convinced that the men were the victims 

pf prejudice because of their background. 

Nevertheless, after seven years of courtroom 

proceedings the accused were found guilty and 

executed. This event was worth the printing of 

extra 185,000 copies of The New York 

Daily News. 


ndoubtedly, the one figure receiving the 
ost media coverage in 1927 was Charles A. 
Lindbergh. After taking off from Long Island 
in his monoplane, “The Spirit of St. Louis,” 
Lindbergh arrived in Paris 33.5 hours 

ater, thereby completing the 

irst nonstop solo transatlantic 

light. This dramatic event 

ppened the age of air travel. 


Six men died and three were 
seriously hurt in the competition 
o win the $25,000 prize 
or completion of the 
ansatlantic flight. When the 
26-year-old Lindbergh reached 
Le Bourget airport he was 
eceived by a joyous crowd. 
Later, back in his own 


Colton, Joel G., and the editors of Time-Life Hi 
Books. 
Twentieth Century. New York: Time Inc., 
1968. 
Editors of Time-Life Books. This Fabulous 
Century. 
New York: Time Inc., 1969. ; 
Gann, Ernest K. “Thirty-three Hours That 
Changed the World,” 
Saturday Review, (April 16, 1977), 7-11. 


*The author served as intern with the Journal 
uring the FSU spring quarter. She received 
a degree in mass communications from FSU 
on June 11. 
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country the hero rode through the 
streets of New York in a ticker tape 
parade. He was decorated by 
President Coolidge with the 
Congressional Medal of Honor. 

Other national and world events 
drew only passing attention. 
American naval forces were to be 
withdrawn from Nicaragua where 
they had been sent during a recent 
civil war. More than 1,000 Marines 
arrived in Shanghai as the United 
States assisted Great Britain in 
defending foreign interests in 
China. Addressing the Business 
Organization of the Government, 
President Coolidge predicted a 
surplus for the fiscal year of 
$599,000,000. The President then 
departed for the summer White 
House in the Black Hills of South 
Dakota. 

Americans anxiously followed 
the explorations of Richard Byrd, 
the American polar explorer. He 
made a 42-hour transatlantic flight 
from New York to France in 1927 
and later flew over the South Pole 
on expeditions to Antarctica. 

The 20s marked the beginning of 
Prohibition. This ‘‘noble 
experiment” making liquor, beer, 
and wine illegal throughout the 


country, was a total failure. 
Americans continued to manu- 
facture alcohol as moonshining 
became big business. With the 
closing of the saloons came the 
opening of even more speakeasies. 

These underground establish- 
ments invented the cocktail, and 
women, to whom the saloon had 
been off limits, trooped in to 
consume them. By 1927 there were 
thought to be 100,000 speakeasies in 
New York alone. Gangster leader Al 
Capone controlled an army of 
about 700 to oversee his operation 
of all 10,000 speakeasies in Chicago. 
Some 1,550 federal agents tried to 
enforce Prohibition throughout the 
nation but most were bribed by 
bootleggers to look the other way. 

As hard drink became almost an 
obsession with America, the topic 
took up the most space in 
magazines and newspapers. 
Cartoonists had a hey day with the 
subjects of smuggling, bootlegging, 
and the sale of medical alcohol in 
drugstores. 

Publications in 1927 drew a 
portrait of a frivolous era. Daring 
clothes, sensual jazz, and cynical 
opinions of youth attracted the 
attention of the press. 


The college man was shaking the 
manners and morals of America. 
Dressed with snappy hats and 
saddle shoes he irreverently carried 
a hip flask of alcohol and strummed 
on a ukulele. He wore his hair 
combed back and stiffened with 
slickum, hoping to resemble the 
Hollywood romantic, Rudolph 
Valentino. He drove about in a 
Chevrolet Roadster he purchased 
for $525, while his businessman 
father drove the more distinctive 
Hupmobile Eight — priced from 
$1,945 to $5,795. 

Critics have called F. Scott 
Fitzgerald the writer who 
interpreted the generation of the 
20s. The Great Gatsby and This 
Side of Paradise made him famous 
overnight. But the Literary Digest 
selected Sherwood Anderson and 
James Branch Cabell as the greatest 
American writers of the time. 

In 1927 newspapers and 
magazines were putting the faces 
and facts of American life before 
the public eye in an intimate 
fashion. The Florida Law Journal 
was born in the year of the lively 
press to portray in a less lively style 
the character, traditions and 
integrity of the legal profession. O 


about Heller. 


Besides sound legal advice, your clients also look to you for 
help in other business areas. When a client's business 
needs immediate cash, and his bank is not reacting fast 
enough, remind him of Heller. We can give him an 
on-the-spot business loan on his receivables, inventory, 
equipment or real estate, so he can proceed with 
expansion plans or generate additional cash. Heller has 
the flexibility to make fast loans of one hundred thousand to 
five million dollars, or more, without red tape. Give him 
more than legal advice. If money is needed, suggest a 
business loan from Heller. It's good business. 


HELLER 


Financial Services 


Co 


The Heller Building 
4500 Biscayne Boulevard 


Miami, Florida (305) 576-4800 
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When you need banking assistance, 
call on the Lawyers’ Banker 


At Southeast Banks. 


As an attorney, choosing the right bank can be one 
of the most important decisions you'll ever make. Be- 
cause your financial life is more complex than other 
people's. In addition to your personal banking needs, 
youre also operating a business. With precious little 
time for either. 

At Southeast Banks, we understand this. In fact, 
we've trained a special breed of banker, the Business 
Finance Specialist, to give your unique financial re- 
quirements the close personal attention they deserve. 
Working together with your accountant, he can make 
your life a good deal easier. 

When you're hanging your shingle out, and are in 
most need of money, he can make the going easier. With 
an office set-up loan for supplies, furniture, a law library. 
A business checking account. Working capital loans and 
a personal line of credit that lets you borrow for any 
reason on your signature alone. And an in-depth knowl- 
edge of government financial assistance programs. 


When your law practice is established, he can help 
you grow and prosper. With construction or mortgage 
loans. Escrow accounts for real estate binders and client 
estates in probate. Counsel—for you and your clients 
—on trust services and home or commercial mortgage 
financing. A loan to buy into an existing practice. 

He can offer you a broad range of personal banking 
services, including access to experts in. trust and estate 
planning, bond and money market securities, invest- 
ment management, and retirement plans. Whatever fi- 
nancial services you and your clients need. 

Every step of the way, your Southeast Business 
Finance Specialist can open the doors to all the many 
services of Florida's largest banking organization. With 
over $3 billion in assets and the largest trust operation 
in Florida. More resources and services than any other 
Florida banking group. 

It’s all as close as your nearest Southeast Bank. 
And your Business Finance Specialist. 


Southeast Banks 


You can count on us. 
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“I am convinced that we have 
reached the point where we may 
safely begin publication....” These 
words marked the birth of The 
Florida Law Journal 50 years ago. 
The recommendation was made by 
retiring Florida State Bar President 
W. I. Evans, Miami, at the 20th 
Annual Convention held in 
Jacksonville. After listening to the 
president, the members at the 
convention approved the resolution 
to proceed at an early date to 
publish a monthly law journal. 
“By reason of the increase in 
membership the annual income of 
the association has reached a sum 
which will enable us to expand our 
sphere of activities,” acknowledged 
President Evans. In fact, 
membership of the Bar had 
doubled during 1927 with 404 new 
members being admitted. Instead 
of accumulating a surplus of 
money, the Bar members voted to 
expend it in an effort to accomplish 
the purposes and maintain the 
standards of the organization. 
Convention participants agreed 
one of the best methods of Bar self- 
improvement would be to publish a 
monthly journal strengthen 
professional ties between lawyers 
throughout the State of Florida. 
The proposed journal would be 
used to serve as a “medium of 
communication for the interchange 
of ideas.” President Evans reasoned 
that it could serve to center the 
interest of the profession on given 
propositions or problems and 
lawyers could offer their opinions 
and solutions to other lawyers. Also 
a journal would give members 
something tangible in return for 
their dues and would attract new 
membership. 


Fifty Years 


The first issue of the Journal 
appeared in August 1927 through 
the efforts of its publication 
committee. J. C. Cooper, Jr., was 
chosen editor, and committee 
members were Judge R.S. 
Cockrell, Judge W.H. Ellis, W.I. 
Evans, Judge James F. Glen and 
W. H. Watson. These men were 
selected because of their legal 
training and ability as well as their 
interest in the Bar, bench, and state. 
The men _ represented various 
sections of the state and served ona 
voluntary basis. The publication 
office was established in 
Jacksonville where Editor Cooper 
lived. 

The first issue of The Florida 
Law Journal was 59 pages printed 
on 9 by 12 inch uncoated paper. The 
beginning page asked the members 
to share their reactions to the new 
Law Journal with the publication 
committee. This concern with 
reader reaction would continue 
during the next five decades as the 
Journal staff regularly requested 
subscribers to offer their comments 
and criticism of the Journal. 
Whenever possible, desired 
changes were made. 

The publication committee, in 
the first Journal issue, asked two 
questions of their new readers: 1) is 
the effort entailed in the publication 
of a journal worthwhile? and 2) is 
the form of the first issue in accord 
with the views of the Bar? 

The response of members was 
evidence that the Law Journal was 
filling an apparently long felt need. 
One response from the Hon. Henry 
D. Clayton, United States District 
judge, was published, “I have 
received and read with much 
pleasure the initial number of the Sy 
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Florida State Bar Association Law 
Journal. I congratulate you and 
others connected with the 
management upon the pleasing 
typographical appearance and 
form of the publication; and also, of 
course, for the excellence of the 
contents. The Journal is worthy of 
and I doubt not will receive the 
general support of the Bar.” 


The publication’s purpose was to 
provide Florida lawyers with 
information of real value and to act 
as a vehicle for the discussion of 
professional problems. Each 
edition was to contain at least one 
lead article written by a lawyer, 
news of the State Bar Association 
and its committees and activities of 
local bar associations. In addition, a 
full text of opinions of the Supreme 
Court would be reprinted. Looking 
into the future, the publication staff 
wrote, “We hope, as time goes on, 
to see this journal used as a clearing 
house for worthwhile professional 
discussion, which will assist both 
the Bar and the court. To that end, 
every member of the Bar is urged to 
contribute, when he can, notes on 
cases which have interested him, or 
a discussion of any unusual points or 
of any of the one thousand and one 
problems which confront the 
practicing lawyer, for without this 
cooperation, we cannot hope to 
succeed.” 


As the years passed, the hopes of 
this first publication committee for 
member contributions were 
manifested and today the editorial 
staff receives an average of seven 
articles a month written by Florida 
lawyers. 


The editorship and the format of 
the Journal have changed numerous 


times in its half century of existence. 
After seven years of service, John 
C. Cooper, Jr., resigned and Ed R. 
Bentley, secretary-treasurer of 
Florida State Bar Association, was 
designated editor-in-chief. A group 
of associate editors, in addition to 
the Publication Committee, were 
chosen from various sections of the 
state to act as heads of the distinct 
departments of the Journal. A new 
format stressed the use of the 
Journal as a medium for discussion 
of current legal problems and the 
outward appearance of the 
publication was transformed into a 
smaller 6 by 10 inch copy. The 
location of the publication office 
was moved to Lakeland. 


When Ed R. Bentley’ was 
commissioned a major in the Army 
of the United States in 1942, John 
Dickinson of St. Petersburg was 
pressed _ into service as acting 
editor of the Journal. One year later 
Dickinson was commissioned to 
duty as a captain of the Judge 
Advocate General's Department of 
the Army. Dean H. Tribble was 
named editor in 1943 and the 
Journal continued its ever 
improving service even during the 
war years. 


With the integration of the Bar in 
1950 the Board of Governors 
decided to divide the previously 
combined work of secretary- 
treasurer of the association and 
editor of the Journal. Henry S. 
Wren, publisher of a Tallahassee 
newspaper, was chosen as editor on 
a free lance basis and the Bar 
headquarters was established in the 
Supreme Court Building. At the 
time the Bar was integrated the 
Journal had served members of the 


an 


Jee 


Wty, 


] 


y Sy 
=i 
) nN O a ] =~ THe FLORIDA, BAR 
605" 3 
nat 
SS 4 
\ 
\ 
= 
be ANG yur 
wor 
WALL Jy 


previously voluntary bar 
association for 23 years. 

In 1953 the Board of Governors 
approved the project for 
improvement of The Florida Law 
Journal. It was decided that the 
Journal should be more effectively 
used as an expression of The 
Florida Bar and _ its activities. 
Hence, the name of the publication 
was changed to The Florida Bar 
Journal and it incorporated more 
news of local and circuit bar 
associations. 

Along with the new name, the 
Journal put on a new “look” as the 
gray covers of the past were 
replaced with white, coated paper 
to allow for pictures. 

When Kenneth B. Sherouse, Jr., 
became editor in 1954 the Journal 
continued to revamp its format. 
The editorial staff ended the 
duplication of any law review type 
publications in order to concentrate 
on presenting to the lawyer 
substantive information relating to 
law and the profession. The articles 
became oriented toward relevant 
and instructional topics such as 
judicial administration, procedural 
reform and trial advocacy. 

The tableau was altered 
favorably with the liberal use of 
photos throughout the publication 
and the addition of a president’s 
page. 

The earliest issue of the special 
directory of The Florida Bar 
Journal in 1955 was a milestone in 
the history of the Bar. For the first 
time, one reference material 
covered all Florida lawyers and 
courts, and most statewide legal 

organizations. The first roster and 
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directory was 220 pages, and by 
1976 the directory issue had grown 
to 787 pages. 

As The Florida Bar membership 
continued to expand there was a 
need to expand the staff of the 
Journal. In 1957 Robert C. Griffin 
filled the new position of managing 
editor and Paul B. Comstock was 
editor. 


Linda H. Yates became 
managing editor in 1960 and 
Marshall R. Cassedy was appointed 
executive director of the Bar and 
editor of the Journal in 1961. By this 
time the Journal was on its way to 
becoming a recognized publication 
in Florida and among bar groups 
nationally. Since 1963 when the 
Journal was first recognized by the 
Florida Magazine Association, it 
has received 12 awards and many 
honorable mention citations in the 
association’s annual competitions. 
Most treasured of these are the top 
general excellence awards earned 
in 1973 and 1976. 


At the start of a new decade, the 
1970s brought a change in the 
format and content of the Journal. 
Along with a new larger size, the 
Journal broadened its scope. In 
addition to informing the 
membership of happenings within 
the Bar, the Journal began to 
pursue problems that involved the 
legal profession in Florida and 
offered directions for their 
solutions. 

The publication office received a 
multitude of congratulatory letters 
from readers after the “new look” 
January 1970 issue was distributed. 
Burton Young from North Miami 
Beach wrote, “The new Journal is 
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indeed a masterpiece. I 
congratulate you for your 
imagination.” A comment from 
Madison F. Pacetti, Palm Beach, 
read, “Congratulations on the new 
format.... It is much more readable 
and much more interesting.” 

Today the articles which appear 
in the Journal are reviewed and 
frequently revised on advice of an 
Editorial Board of approximately 
20 lawyers. Time is taken to critique 
each submitted article and select 
those of high quality while favoring 
the more practical, “how-to-do-it” 
articles. 

The present Journal staff works 
in the new addition of The Florida ce ee be 

ic 

Bar building. In order to serve over en sree ee in printing past 
22,000 readers, the staff has — iggues of the Journal. First row 
increased to include Linda H. Yates, _ from left: Paul F. Hill, associate 
managing editor; Paul F. Hill, editor, legal and advertising/ 
associate editor, legal, and 
advertising and production Marshall R. Cansadh: executive 
manager; Cheryle Dodd and Ellen director and editor; back row, 
Bradford, assistant editors; Judith | Judith Nable, art production; 
Nable, art production; and Clara 
Mae Hart, advertising mage and advertising sanien: Cheryle 
typesetter. This staff plans editorial — Hq, assistant editor. 
content with assistance of the 
Editorial Board, produces camera- 
ready pages including type and art 
work, sells advertising, handles 
billing and subscription records, 
takes and prints most of the 
photographs used in the magazine 
and communicates regularly with a 
network of section column editors, 
authors and Bar leaders. The 
editorial staff since July 1974 has 
complemented the Journal with 
production of The Florida Bar 
News so that “dated” information 
can be distributed to the Bar in a 
more quickly produced form than 
the Journal affords. 
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By Kenneth Sherouse 


Personal nostalgia is the most 
difficult of emotions to portray to 
others, because each of us correctly 
insists upon a private view of the 
past, whether evoked by old photos 
of lean and kindly Judge Terrell, or 
by faded copies of my ABA “Award 
of Merit” entries, which still look 
much like the quixotic efforts they 
were. 

Post-war Tallahassee as I now 
recall it was bounded on the North 
by Faulkner, on the West by the 
19th century, on the East by 
Jacksonville Times Union and on 
the South by John McDonald. The 
Supreme Court reigned where it 
could, and the Pork Choppers 
reigned over everything else. 


“Diversity of Citizenship” meant 
a Dade Countian who was socially 
acceptable up in Cracker Country, 
and “Requisite Amount in 
Controversy” meant about $23 to a 
shirt-tail lawyer, $50 to one with a 
seersucker suit and $75 to a 
legislator. 

I am baffled now by male 
lawyers in the beauty parlor and 
female lawyers on the skeet range, 
by judges with northern accents 
and by young lawyers who don’t 
say “Sir” or “Ma’am,” by the 
disappearance of Collier magazine 
and of the county seat in Collier 
County, too. My grandmother used 
to blame Henry Ford for starving 


Upon leaving his position as executive director of the Bar and as editor of the Journal to 
enter law practice in Miami, Kenneth Sherouse was presented a silver bowl by the Board 
of Governors. From left are 1957 President Baya Harrison, Sherouse, 1953 President 
Horner Fisher, 1954 President Darrey Davis, 1955 President Donald Carroll. 
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the dung beetles off the roads of 
Lee County. Who can I blame for 
the progress that now permits us to 
advertise in the sports section with 
the massage parlors? 

I hark back to the days when the 
Supreme Court building was 
dominated by “Miss Ella” at one 
end of the clerk’s office, and “Mr. 
Mac” at the other, when all the 
seized evidence in Florida’s first 
pornography appeal—a room 
full—was hidden away, but 
gradually disappeared bit by bit to 
the point where disappointingly 
little was left for the large audience 
that showed up for oral argument. 

A wealthy lawyer then was one 
who made more than $10,000 a 
year; a radical was one who wanted 
dues increased to $10 a year; a 
conservative was one who argued 
that the doctrine of interposition 
and John Calhoun made the whole 
Bar organization unconstitutional. 

In those days, the young male 
child in West Florida was set 
spinning by his daddy, and slapped 
if he did not come to rest pointing in 
the direction of Tallahassee. 
Lawyers visited the court and saw 
Justice Hobson to get the name of a 
good bird dog trainer, or Justice 
Roberts to find the freshest smoked 
mullet up from St. Marks, or their 
legislators to compare liquor prices 
from the local bootleggers. 


The Sherouse Y 1952-1957 


They were, in fact, much better 
and much worse days than they 
now appear in memory. Back then, 
“black” was either a color or a 
mood; a “lady” was any white 
female over 21; no black and less 
than ten ladies were in the Bar, and 
a lawyer was literally any person 
who claimed publicly that he was. 
(The most surprising result of 
setting up the first accurate list of 
lawyers in this state was the 
discovery of a number of people, 
spread from Key West to Pensacola, 
practicing with some success,who 
had simply set up shop over the 
years and gotten away with it, 
without benefit of clergy, law 
degree or admission.) It seems 
important to remember that the 
sociable old voluntary Florida State 
Bar Association ended not at a 
period in time but with a period of 
time. Back before there was even a 
state Canon of Judicial Ethics, Dick 
Hunt, the last president of the old 
association and by acclamation the 
first president of the new, could 
illustrate a point in debate by 
wiggling his finger in a judge’s face 
and hollering, “Judges and lawyers 
are natural enemies; they ought to 
holler at each other!” 


Lacking both the power and the 
pages of the storytellers of the old 
and new South, and reserving the 
lawyer's privilege to incorporate by 
reference, I tell you of coming upon 
The Florida Bar scene at a time 
when the wife of the chief justice of 
the Supreme Court could and did 
pay a courtesy visit to the home of 
the new kid in town, introduce 
herself as “Glenn’s wife,” and make 
available her services for 
babysitting. It was a time when a 
dignified gentleman could open 
your door and say “Hello, Kenneth, 
I’m General Ervin, and I want to 
personally welcome you to town 
and offer my help in any way 
possible.” 


Sentiments persist in a life of their 
own while logic dwindles; so with 
the passage of time I think less of 
our first great technological 
triumph—raising the dues to $7.50 
so that we could buy a machine that 
automatically addressed envelopes 
—and instead my eyes’ backward 
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look goes to that strange, exciting, 
motley group of men who formed, 
shaped, gave spirit and dimension 
and direction to the practice of law 
in this state. In less than a decade a 
small group of legal revolutionaries 
separated Florida from its agrarian 
sisters, and gave to us a significant 
number of the good things we 
lawyers have. (And contrary to 
what Governor Talmadge said, the 
exodus of Georgia talent to The 
Florida Bar did not raise the 
intellectual levels of both 
states...necessarily). 

In another decade or so, 
anniversaries of The Florida Bar 
will be to me like the dwindling 
numbers still interested in visiting 
the cemetery on Memorial Day, like 
the death of Will Rogers and Wiley 
Post. But in the here and now, I can 
join Stephen Spender in saying: “I 
think continually of those who were 
truly great...” 

In five years, roughly, The 
Florida Bar appeared almost out of 
nowhere and made a deep mark 
nationally by putting together an 
honest and impartial bar 
examination, a workable grievance 
procedure, the roots of a system for 
enforcing legal and judicial ethics, 
devices for cheaply and _ politely 
upgrading the professional 
competence of practitioners, and 
the political muscle for the well- 
tiered if underpaid judicial system 
we enjoy today. 

With due deference toward— 
and some jealousy of—the hairy 
young lawyers who feel that a 
radical cause is by definition 
anything offensive to their parents, 
I respectfully submit that it was 
radical for a few private citizens to 
seize such effective power by 
putting together and using a bar 
association as an instrument of 
social change. 


Darrey Davis stood quietly in the 
back of many a meeting, 
welcoming the little people and 
making them feel at home in the 
Bar. They trusted such leaders, and 
the “city lawyers” in Dade County 
voted for more dues, more money, 
more help. Lance Lazonby drove 
Chryslers into the ground from 
Jacksonville to Pensacola, lining up 
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Bar President Donald K. Carroll presides during aconvention meeting. To his left are 1963 
President Delbridge Gibbs, Sherouse and 1956 President Lance Lazonby. 


Officials of the Bar were on hand for the opening of Stetson Law School at St. Petersburg. 
In the left center foreground Sherouse is seated at a table with Donald Carroll. 


political support, handling 
objections, and again supporting 
dues, raising money, cultivating 
politicians, creating a power base. 
Ernest Welch guarded the pennies 
collected, and Brantley Brannen, 
Clarence Brown, Alfred Airth, 
Snow Martin, Parks Carmichael 
and “Bo” McEwan called upon 
every little local association to 
assure their friends that the new Bar 
was also their friend. 


Justice Thomas, Malcolm 
Johnson and Judge Chillingworth 
met in the court library to start the 
Judicial Council, bringing lawyers 
and laymen together to amend the 
constitution to “Give Justice a 
Green Light” and create the district 
courts of appeal. The men who later 
became great judges— Don Carroll, 
John Wigginton, John Rawls, Wally 
Sturgis—were then shirtsleeve 
workers on the Board, and young 
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THE SHEROUSE YEARS 


Rex Farrior, James Lawrence King, 
Roy Rhodes and Thomas Barkdull 
were just emerging to seek an 
official role for younger lawyers. 


Jacksonville contributed such a 
disproportionately high intellectual 
stimulus that I still find it hard to 
believe that one room could hold 
Del Gibbs, Charley Scott, Giles 
Patterson, Roger Waybright, Olin 
Watts, Guy Botts, Chester Bedell, 
Ed Hemphill, Harold Clark, Frank 
Hamilton, Jack Wayman, Al 
Graessle, and a dozen others whom 
I sin against by omission. 


It is important, if truth be told, to 
recall that these were men of high 
purpose and rectitude, debating the 
shape and substance of the 
jurisdiction of an official, 
integrated Bar to act, firmly 
intending to use the powers they 
were defining. 


Time told us last year that 
Governors Carter and Askew were 
moral leaders of the New South. 
True, but not Time-ly. 


I remember that Governor 
Collins’ friends were the Bar's 
friends and that he said of the 
righteous, paraphrasing Governor 
Broward, “they are my friends, and 
you will have to learn to love them.” 
Few things meant more to the 
survival of the Bar than Governor 
Collins’ appointment of Campbell 
Thormal, a man who would not 
consider his opinion on a capital 
case until he read his Bible in 
seclusion for several hours. Collins 
felt 30 years ago that the shame of 
the profession was its rejection of 
the indigent criminal. Twenty-five 
years ago, he sought my opinion of 
establishing a Nuclear Power 
Advisory Office in the Executive 
Branch, and I was so shaken at 
being before him on an official 
request that I can recall only his 
mention of Phillip Wylie as a writer- 
speaker who would awaken the 
public to the implications of the 
“Paley Report.” (You won't find 
that in your Funk & Wagnall.) 

President Truman’s Materials 


Giles Patterson, Justice E. Harris Drew and Sherouse meet with an unidentified lawyer 
during the Stetson opening. 
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Policy Commission in 1950 
accurately predicted every 
shortage you are now concerned 
with and many that you haven't 
heard about yet. And Justice 
Thornal told his friends after he left 
office as city attorney in Orlando 
that we could live to see Florida 
limited by the shortage of potable 
water, and the surplus of solid 
waste. “Central Florida is afloat on 
a cesspool,” he said. “and in the long 
run it will be more important to the 
lawyers than faculty salaries at 
Stetson, admissions at Miami, and 
discrimination cases at Gainesville.” 


It wasn’t all creative politics and 
mansions, either. Twenty-five years 
ago, it took a reasonably brave man 
to investigate in a rural county 
where the only judge and the only 
sheriff were in cahoots. The Bar 
did, successfully. 


In the fifties, we crawled around 
in the unfinished floors below the 
Supreme Court Building, where the 
Ist DCA is now, with flashlights 
provided by Marshal Dempsey 
Mayo, so that we could find space 
for Sally Cooksey, Anne Brandt, 
Miss Hattie and Audrey Hayes to 
operate, and we dreamed of an 
IBM electric typewriter for 
Christmas - if the dues were raised! 


With Bo McEwan, Emest Welch 
and Bill Carver, we wheedled our 
way across North and West Florida 
for money to operate. Our old hotel 
meeting places were strange: When 
you turned off the room lights at 
night, there was a burst of tiny lights 
in the darkened room, like 
starlights, where generations of 
voyeuristic traveling men had 
carefully drilled holes through the 
walls, doors and ceilings with nails 
and icepicks. (In the name of 
modesty, you will be glad to hear 
that generations of lady travelers 
had plugged up many of them with 
chewing gum.— Maybe Mr. Ford’s 
invention gets credit for killing off 
the hotels, too. 


My last visit to Tallahassee was to 
help bury Don Carroll at the new 
cemetery now carved out of the old 
Cheek Plantation, where we used to 
shoot birds, back when you could 
leave the court at lunch to hunt 
awhile and still get some afternoon 
work in later. Don would have been 
upset at my calling him the “Mother 
Hen” of the Bar — but he was. And 


THE FLORIDA BAR JOURNAL 


‘ 


he pushed his crippled body, like a 
happy and innocent child, to joust 
with windmills and with real 
dragons in his personal quest for a 
civilized society. He would have 
demanded that this issue pay 
homage to Lewis Hall, our 
legislative godfather; to Charles 
Fulton and to Bill Mehrtens for the 
FRCP, to Clyde Atkins and Dixie 
Beggs and to Dick Earle and to 
Dean Fenn, and to all of those 
people who were there when this 
state needed them - a majority of 
the 3000 or so lawyers then active. 
He would be pleased that this issue 
of the Journal comes from the 
quarters we dreamed of when we 
established The Florida Bar 
Foundation. 


He would insist that Dade 
County be recognized (though it 
surely wasn’t accepted then) 
because we couldn’t run a 
convention without Harry 
Zukernick, and because Sam 
Kanner and Stanley Myers were 
quiet and strong friends to most of 
the early presidents. (Listen, 
brother lawyer, back then when 
you needed a friend in North 
Florida, you needed one bad!) 


In deference to those now living, 
lest they ambush me from the 
Palmetto shrub, and because they 
brought gurgling suitcases to my 
dry county, I should further reveal 
that these men who paid for the Bar 
from their own pockets and created 
such extraordinary time from their 
own finite allotment of life, did so in 
very large part because of the great 
respect and affection they had for 
each other. This is not surprising; 
Homer wrote about this 
phenomenon, and PERICLES, and 
Lee. My regret is the wretched 
inability to tell you properly what 
elation it was to work with my 
presidents - gentlemanly Homer 
Fisher, scholarly Don Carroll, 
bedeviled and beloved Lance 
Lazonby, wise and true Darrey 
Davis, versatile and orderly Baya 
Harrison, warm and strong Charley 
Fulton. 


The Florida Bar of the seventies 
seems well-fed, well-housed, and 
knee-deep in expertise. The 
president’s expense account is twice 
my starting salary, and now on a 
night flight to Tallahassee you can 
see lights all over the state. 
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Gone, one presumes, are the like 
of the Board member from 
Jacksonville who insisted upon free 
annual conventions in the deserted 
barracks at Camp Blanding, so that 
all might attend. Is he alive now to 
remember that back in the days 
before Virgil Hawkins and Gideon, 
he sought an official Bar on a 
classless basis? Would you young 
lawyers today think it superfluous 
rhetoric—perhaps of the windbag 


variety—to look around at the most 
powerful professional class in 
America and see it now open to the 
rich and the poor, the female and 
the male, the black and the brown, 
the Jew and the Gentile, based on 
merit? 


Not long ago, it wasn’t. The 
history of The Florida Bar is mostly 
the story of our debt to our 
predecessors. Oo 


Only 40% 
of Lawyers 
Have Wills 


one yourself. 


YOUR FAMILY & FRIENDS 
YOUR CHURCH 

OR SYNAGOGUE 

AND CHARITIES 

YOUR PROFESSION* 


*YES... 


Help improve the future 
of the legal profession 
with a bequest to 


THE FLORIDA BAR 
FOUNDATION, INC. 


Its goals and your support will ensure 
the professional future of many 
more generations of Florida 


Truth is what truth does. 
Translated, that means: you advise a 
client to make a will, then make 


FOR ALL YOU LOVE MAKE A WILL: 


TALLAHASSEE, FLORIDA 32304 


Shocking statement, isn’t 
it? But this is a recently 
quoted statistic. 


Too busy making a will 
for your clients? Waiting 
until a personal property 
transaction is completed? 
Still feeling young and 
fit? Are these good 
reasons? 


You wouldn’t advise your 
client to wait for one of 
these. 


lawyers. 


The Comstock Y¥ cic: 1957-1951 


By Paul B. Comstock 


Seeking to know the provenience 
of a controversy before the Court, 
Justice Brandeis asked the litigants, 
“How are you here?” On one such 
occasion counsel responded, “We 
came on the B & O Railroad, your 
honor.” Perhaps the only real 
justification for nostalgia, if any is 
needed, is that through it we may 
seek answers to the most basic 
questions. How are we here? Where 
are we going? Why? The Florida 
Bar Journal has indeed come a long 
way ina half century but many of us 
believe it is only at midpoint in a 
long and challenging course. 

One day in the summer of ’57 
when things were still awfully new, 
Ken Sherouse handed me a set of 
keys to the Florida Supreme Court 
Building and a preliminary draft of 
the Journal, along with some other 
impedimenta, and lit out to seek his 
horizon in private practice. My first 
journalistic contribution that day 
was a story about my own 
appointment as executive director 
which, though written in the third 
person, was otherwise unrepressed 
by a scintilla of modesty. 

During that first year, editing the 
Journal was for me an after-hours 
pastime. Fulfilling the duties of 
executive director consumed all of 
each working day. Saturdays were 
for meetings and Sundays provided 
time to double in brass as staff 
counsel. Until Marshall Cassedy 
came on board as counsel in 1958 
most grievance matters were 
briefed, if at all, by the executive 
director while the kids were in 
Sunday School. Most of the 
preparatory work on the Journal 
was done by the editorial assistant. 
Final editing for legal substance 
and technical accuracy was the task 
of the editor and this I performed at 
the kitchen table after the cares of 
the day had been put away with the 
dinner dishes. Incidentally, some of 
those winning entries in the ABA 
Award of Merit contest and other 
prestigious productions shared the 
same unpretentious work space. 
The final paste-up proofs of the 
Journal provided both a source of 
bedtime reading and a soporific 
more effective than any patented 
pill. 


414 


Possessed of no specialized legal 
knowledge except perhaps in some 
esoteric facets of international and 
foreign law, I relied heavily upon 
the basics and came to appreciate, 
years after the fact, a professor of 
freshman English, a teacher of high 
school Latin, and an instructor of 
legal bibliography. I even realized 
that a literary mother and a lawyer 
father provide a potential editor 
with some of the intangible armour 
for the fray. 


COMSTOCK 

During those formative years the 
pages of the Journal reflect great 
beginnings: the Clients’ Security 
Fund, the revision of the Judicial 
Article of the Constitution, revision 
of the Integration Rule and 
disciplinary procedures, law 
reform, adoption of the first title 
standards, and concern for legal 
services to the public. In those 
pages are the names and faces of 
many of the lawyers and judges 
who have made The Florida Bar 
great by contributing their most 
valuable resources; to wit, their 
talents and their time. Inclusion of 
names and faces makes popular 
journalism more popular but it also 
makes a permanent record. Where 
are they now? Most are still living 
and active. All are older, of course, 
but many have just reached midlife. 
Many occupy public positions of 
importance. Almost without 
exception all of those dedicated bar 
workers have brought credit to the 
profession. 

“Recall some special events or 
vignettes of human interest,” our 


editor requested. Well, there was 
the first Law Day USA in 1958. 
There was the trip to Valley Forge 
to receive a Freedoms Foundation 
award. Then there was the time a 
major work of substantive law was 
set in proof before it was realized 
that, like the ungainly ship of the 
desert, it had been put together by a 
committee. Hastily recruiting the 
most literate research assistant of 
the Supreme Court we did our best 
to convert a patchwork to a fine 
legal design. Minor flurries 
occasionally resulted from our 
sense of perfection. Our printers 
called it nitpicking. On one 
occasion we ordered the reprinting 
of an expensive cover of a special 
issue with the consequent 
destruction of 8,000 copies already 
off the press because the letter “t” in 
“The Florida Bar” was printed in 
lower case type. 

Such nitpicking bad a_ higher 
purpose. We sought thereby to raise 
a standard and to create a 
presumption in the minds of the 
bar, the bench and the public that 
anything bearing the imprimatur of 
The Florida Bar must be excellent. 

Does anyone really read the 
Journal? Ask any editor whose quill 
has slaughtered someone’s sacred 
cow. The response from usually 
silent members is deafening. But 
the Journal is the inner voice of the 
Bar and it must be true to itself. I 
had my share of moaning at the Bar 
for controversial articles but it was 
worth the strife. 

What did I contribute of lasting 
worth in those short years? Perhaps 
I generated a little of the aspiration 
toward greatness. Perhaps, more 
importantly, I was fortunate 
enough to induce Marshall Cassedy 
and Linda Yates to join the Bar staff. 
The Journal and the other programs 
of the Bar have risen from one 
plateau of excellence to the next 
under their dedicated guidance. 

What did I gain by that service? A 
sense of satisfaction to be attained 
in no other way. Let others apply 
what criteria they will; I count as 
one of the highest honors of my 
professional life those years of 
service as editor of The Florida Bar 
Journal. Oo 
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President Donald 


Holland (second from right). 


Governor LeRoy Collins and Mrs. Collins 
were active supporters of the Bar. Here they 
enjoy an annual convention banquet speech. 


K. Carroll, Harold Clark and Executive Director Kenneth Sherouse 


(left center) discuss public relations at an early Bar meeting. 


Lawyers in public life maintained their interest in the 
Bar. William McRae, Law Dean James A. Burnes, and 
Irwin Kishner are shown at a luncheon meeting with 
former Governor and then U. S. Senator Spessard 


Senator Claude Pepper left Washington to 
attend Bar meetings whenever possible. With 
him here is Harold Martin, Ft. Lauderdale. 
Pepper is still in Congress, now as a 
Representative. 


Eight past presidents of the Bar: Davis, Harrison, Beggs, Williams, McEvan, 
Fowler, Allison, Lazonby. 


The Bar’s continuing legal education program was in the embryo stage in 1960 
when President Clyde Atkins (right) and Paul B. Comstock (left) met with the 
education extension director of the University of Florida to cosponsor a course. 


VOLUME 51, NUMBER 7, JULY /AUGUST 1977 


415 


| 
\ a, | 
\ | 
3 


By Marshall R. Cassedy 


The Journal in the past 16 years 
has mirrored the changing times— 
changing times both within and 
without the legal profession. As 
editor during this period, it has been 
a fun and refreshing experience. 
The results of a majority of an 
association manager’ labor are 
intangible. Where he also serves as 
an editor of a monthly publication, 
at least every four weeks something 
tangible, visible and hopefully of 
good quality is produced. This 
generates a feeling of accomplish- 
ment which is personally 
rewarding. 

When my friend and so able 
predecessor, Paul B. Comstock, left 
in September of 1961 to seek 
greener fields in Bartow practicing 
law, the responsibility of editing the 
Journal was mine. In these first 
years much more time was spent by 
the editor approving all articles, 
ads, selecting covers and writing 
“Briefly Yours” than is the case 
today. Then there were three of us 
working in publications serving a 
total membership of 8,000. Today 
there are six with 20,500 members. 


At first all covers had to have a 
legal theme. Then we boldly struck 
out and used picturesque Florida 
scenes which brought praise from 
our readers. We even changed the 
size, print, layout and included 
more artwork which likewise 
brought acclaim. Each change was 
painstakingly taken with much 
anxiety as to how the membership, 
Board of Governors or the Supreme 
Court would react. After the 
purchase of a Yashica camera in 
Tokyo during the second “Orient 
Adventure,” photography became 
a hobby. Photographs of the setting 
sun at Mexico Beach, dogwood in 
front of the new Bar Center, and of 
Judge Paul H. Roney met with 
Linda’s approval as Journal covers. 
This was fun. 

What else was fun? How about 
the legislative interview with then 
Senator Reubin Askew and 
Representative Sandy D’Alemberte 
in the March 1969 issue. The inter- 
view itself in the Board room at the 
Bar Center went well with both 
politicians at their usual sharpness. 
And Rube, in his typical meticulous 
way, had to take several days to edit 
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the final work product to ensure 
perfection in every word quoted. I 
wonder, was the glitter of the 
Governor's chair in his eye at that 
early date? 

And what about the 16 Bar 
presidents? What about their 
“President’s Page?” Yes, most of 
them wrote their own. Linda Yates 
spewed her wrath when _ this 
monthly feature failed to arrive on 
time, “How can he spend time 
speaking at a local bar association 
meeting with 25 in attendance in 
preference to preparing an 
important message for 15,000 
readers? Doesn't he understand the 
impact and importance of the 
Journal? You're the editor, do 
something!” 

And so it went. But still on the 
subject of the “President’s Page,” 
some prizes are in order. Who 
wrote the shortest? Charley Fulton, 
John McCarty. The longest? Reece 
Smith, Bob Ervin with Fletcher 
Rush running a close third. Who 


was the latest? Eddie Atkins. Who 
was the most articulate? Mark 
Hulsey. The most innovative? Earl 
Hadlow. Who raised the most hell? 
Chesterfield Smith. 

Always stirring the pot, 
Chesterfield hit a calm period in 
mid-term of his presidential year. It 
was too calm for him. So, almost as 
a lark he purposely brought out 
from the back closet the most 
controversial subject he could find, 
hidden on the shelf—yes, the 
Clients’ Security Fund. He laid it 
out in full view in the December 
1964 issue. The Junior Bar Section 
had debated at convention in the 
mid-fifties this subject with the 
result a committee, frequently 
chaired by Harry Zukernick, had 
mumbled quietly about the idea for 
a decade. Chesterfield loved the 
challenge to see if he could 
convince a _ hostile Board, 
membership and Supreme Court 
that a clients’ security fund was in 
the Bar’s best interest. You know the 


Improving the disciplinary program was the concern of these Bar officials and Supreme 
Court Justices. From left are former Staff Counsel Robert B. Kane, the late Justice 
Campbell Thornal, Bar President Robert M. Ervin, Justice Stephen O'Connell, Justice E. 


Harris Drew, and Justice Millard Caldwell. 
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In their younger days—Past Presidents 
Earl Hadlow and Mark Hulsey, both of 
Jacksonville. 


The Red-eyed Lurch 


Primarily a nightbird, he roosts in 
hospitality nests usually in the 
company of the Greater 
Boozehawke. He can be spotted by 
his uneven walk, aromatic breath 
and boisterous cry. He adores 
crowds, exists largely on liquids and 
has been known to make a fool of 
himself. 
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rest. Despite the superlative oratory 
of Leo Foster at the 1965 annual 
convention in opposition, the 
implementing resolution passed 
with the result today that 144 clients 
and citizens of Florida have been 
reimbursed $540,000 for the 
misappropriation of funds by a few 
Florida errant lawyers. 

And who got the maddest? 
Marshall Criser. Never a 
revolutionary himself, it fell his lot 
to be Bar president during the 
sizzling late sixties when campus 
unrest was at its apex. Fearing that 
the walls of America would soon 
cave in he charged lawyers to crush 
the insurrection and bring 
tranquillity again to our nation. His 
final sentence in the April 1969 
edition has remained one of my 
favorite lines, “The time to stop a 
revolution is not at the end but at the 
beginning.” 

What else was fun during this 
period. How about the “Legal 
Omithology?” Do you remember 
these famous legal birds? Our then 
talented director of pubic relations, 
Arthur Kennerly, was quite an 


artist. He wanted to create some 
legal birds for the Journal depicting 
various legal personalities. We 
approved the experiment with 
trepidation and our fears were in 
part realized when dozens of 
indignant letters were received 
following publication. Because 
many of our readers got a laugh out 
of Arthur’s birds, we continued 
them for many months adding a 
new flavor to the Journal. One of 
my favorites is pictured below. 


The Journal did reflect the times. 
Communism occupied many 
pages in the early sixties. The 
convention address by Senator 
George Smathers, photos of the 
Committee on Communist Tactics, 
Strategy and Objectives as well as a 
full report on this committee's 
Miami seminar acquainted the 
reader with the worldwide 
communist threat so near in 
Castro’s Cuba. 


Our direct confrontation with the 
Florida Legislature and its effort to 
avoid creating a circuit judgeship 
for every 50,000 inhabitants by 


Then president-elect of the ABA, Chesterfield H. Smith presents Florida Bar President 
William Reece Smith, Jr., with an honorable mention in the ABA award of merit program. 
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THE CASSEDY YEARS 


changing the constitutional 
language “shall provide” to “may 
provide” in 1962 resulted in a Bar 
victory with the people when the 
tally on constitutional amendment 
number six showed 226,000 for, 
297,757 against. 


Concern for the environment was 
evidenced in the Journal as early as 
1965 when a frequent Journal 
contributor, Louis A. Gaitanis, 
wrote about Florida watercourses 
declared navigable. Articles on the 
environment increased the 
seventies and an entire issue was 
directed to the National 
Environmental Protection Policy. 
Law and poverty, the O.E.O. and 
legal services to the poor 
predominated the Journal 
discussio:.s in the mid to late sixties. 
Even merit selection and retention 
of judges were hotly debated in the 
Journal pages as early as 1964. The 
Journal reported its reality in the 
seventies. Discussion of the idea of 
cameras in the courtroom occurred 
also in the early sixties. In fact, one 
of the better Journal issues was 
devoted exclusively to “Judicial 
Canon 35, Revise or Retain?” in 
January of 1963. Judge Hugh M. 
Taylor, Jack F. Wayman, S.Victor 
Tipton, Judge John A. H. 
Murphree, favored retaining the 
prohibition against cameras in the 
courtroom while former Governor 
LeRoy Collins, Mallory Horne, 
Fred Pettijohn and William R.Spear 
joined company to suggest 
amending the canon. Now in 1977 
all of them will have a first hand 
opportunity to determine the 
correctness of their respective 
predictions of doom or public 
illumination with the advent of the 
Supreme Court ruling to allow 
cameras in the courtroom on a one- 
year experimental basis. 

As editor there were unhappy 
moments too—vindictive chastise- 
ment for failure to give adequate 


Marshall R. Cassedy reports to the Bar 
during the annual convention when 
Charles Fulton (seated) was president. 


coverage to a particular event or 
personality; complaints that the 
Journal was too slanted 
philosophically to the liberal or 
conservative side; a lawsuit for libel 
brought by Norman F.Dacey that 
went all the way to the United 
States Supreme Court, (we won) 
and regrettably, the too frequent 
wrong name under a_ group 
photograph. Lengthy letters from 
our foreign based members in 
England, Hong Kong or 
Johannesburg complaining how 
much extra postage they paid to 
receive a copy of the annual 
directory due to our failure to affix 
adequate postage at this end. All 
these were heard and many more. 

What dominated the Journal in 
these years? The same thing that 
dominated The Florida Bar, its 


DOCUMENT EXAMINER 


Janis M. Winchester 
P.O. Box 2783 
Tallahassee, FL 32304 
(904) 576-1621 after 6 P.M. 
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Senator George Smathers 
talked to the Bar convention in 
the early sixties about the 
concerns of that period—the 
threat of communism. 


presidents, its Board of Governors, 
its members, its programs. A 
striving for excellence. Not only 
was excellence written about, 
talked about, recognized and 
awarded through these years, the 
Journal itself constantly sought to 
improve its quality through a more 
complete directory, more 
information, more colorful copy, 
more reader participation and a 
genuine desire to produce practical 
and useful tips to improve the 
professional skills of the practicing 
Florida lawyer. Who stimulated this 
search for excellence day in and day 
out? The most talented association 
journalist in the nation,Linda Yates. 
As managing editor of the Journal 
for 18 years, she has not only made 
the editor’s job easy but a joy. The 
lawyers of Florida owe her a debt 
of gratitude. As one who personally 
knows of her dedication and 
sacrifice and as their representa- 
tive, I say thank you, Linda, you are 
the best. 

So anew 50 years begins with the 
September issue. Much is left to be 
done. Still better things can be done 
with each and every issue of the 
Journal if we mean what we say 
when we mention our search for 
excellence. 

I feel about the Journal as 
Chesterfield did about The Florida 
Bar at the end of his term of office 
as president. After enumerating a 
lengthy laundry list of things left 
undone that needed accomplish- 
ment he wrote, “Much has been 
accomplished. More will be done 
year after year.” Oo 
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From Law Journal to Bar Journal, 
through a depression and a world 
war, through constitutional 
amendments and revisions, through 
integration and designation, The 
Florida Bar has grown to such 
proportions that the members 
sometime wonder if it has gotten 
TOO large. One issue of the Bar’s 
Journal was dedicated entirely to 
the question of overpopulation of 
The Florida Bar in 1976. 

The history of the Journal is the 
history of the Bar, since it has 
chronicled the events that have 
shaped the legal profession since 
1927. Highlights of the last 50 years 
follow: 


1927 


In August the Florida State Bar 
Association begins publication of its 
Law Journal. 


1928 


The constitution and bylaws of 
the Florida State Bar Association 
are printed in the Journal. 

A proposed constitutional 
amendment to Article ITI, Section 
24, is being studied to have “The 
Legislature establish uniform 
system of county and municipal 
government. . ..” 


1929 


The bar association studies 
raising requirements for bar 
examinations, selection of judges 
and enlarging the Supreme Court of 
Florida to seven justices. 


1932 


Herbert Fiebelman, Miami, 
reports on the laying of the 
cornerstone of the U.S. Supreme 
Court Building in Washington, 
D.C., on October 13, 1932. 


1933-36 


The Probate Act becomes law in 
June of 1933. 

Unicameral legislation, a 
proposed Criminal Code, Rules of 
Civil Procedure and rules to 
regulate the Bar of Florida are 
discussed in 1936 by Journal 
writers. 
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University of Florida College of Law professors in the thirties included (from left, front 
row) Mr. Tessel, Dr. Crandall, Dean Trusseler, Mr. Cochrell (former judge of Supreme 
Court), and Mrs. Pridgeon, librarian. Back row includes an unidentified professor, Dr. Day 


and Mr. Slaggle. 


1938 


The Florida Supreme Court 
denies a major portion of the 
petition for unification of the Bar by 
rules of court. 


1939 


Integration of the bar and 
unauthorized practice of law are 
popular topics of discussion in the 
Journal. 

A new Criminal Procedure Act 
goes into effect on October 10, 
1939. 


1941 


The December Journal reports: 
“In an order entered December 9, 
1941, the Supreme Court granted 
the petition of the Florida State Bar 
Association and adopted the 
prelegal and legal educational 
qualifications for admission in 
accordance with the American Bar 
Association Standards.” 

“Lawyers in the Armed Forces” is 
a new column in the 1941 Journal. 


1945 


A column with happier tidings 
appears in November 1945 to take 
the place of “Lawyers in the Armed 
Forces.” It is titled “Lawyers 
Returning from the Armed Forces.” 


E. Dixie Beggs, Pensacola, was president 
of the Florida State Bar Association in 
1947 and J. Lewis Hall, Tallahassee, was 
Florida Bar president in 1959. 


1948 


Dedication of the new Supreme 
Court Building takes place in 
Tallahassee on December 29. The 
dedication address is given by the 
Honorable Stanley Forman Reed, 
Associate Justice of the 
Supreme Court. 


1949 
One June 7, the Supreme Court 


of Florida grants the petition of the 
Florida State Bar Association for 


) 
N 
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The Florida Council of Bar Association Presidents was organized by this group in the 


fifties. 


integration of the Bar. The FSBA is 
now The Florida Bar and all 
lawyers must be admitted in order 
to practice in the state. 

1950 


New Florida Rules of Civil 
Procedure are adopted. 


1951 


Florida establishes a system of 
juvenile courts. 


1952 


A Lawyer Referral Committee 
and the Tax Section are created by 
The Florida Bar. 

1953 


A Judicial Council is established 
and Supreme Court justices receive 
a salary increase. 

The Florida Law Journal 
begomes The Florida Bar Journal. 


1954 


The Real Property, Probate and 
Trust Law Section is created. 

The Journal publishes its first 
directory issue. 
1955 


The entire court system of the 
state is placed under the jurisdiction 
of the State Supreme Court, as well 
as the field of admissions to The 
Florida Bar. The “State Board of 
Bar Examiners” is abolished and the 
“Florida Board of Bar Examiners” 
takes its place. 

Article XI of the Integration Rule 
is amended to enable the Bar to 
enter judgments of discipline. 
1956 


The Florida Bar Foundation is 
chartered. 
1957 


Florida 


Appellate Rules are 
adopted. 
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1955 President Donald K. Carroll later 
became judge of the First District Court of 
Appeal. 


About to enter a Bar convention banquet hall are Rebecca Marks Hawkins, Ellen J. 
Morphonios, Governor Fuller Warren, Baya M. Harrison, Dorothy MacMaster and Justice 


B. K. Roberts. 
1958 
The Florida Bar wins the 


Freedoms Foundation Award at 
Valley Forge for its American 
Citizenship Program. 


LAW DAY, USA is initiated, 
endorsed and promoted by The 
Florida Bar as it becomes a national 
annual program. 


1959 


Title Standards are adopted by 
the Real Property, Probate and 
Trust Law Section and published in 
a supplement to the Journal. 


1961 


Appellate court judges are 
increased from three to five in each 
district. 


THE FLORIDA BAR JOURNAL 


: 


Freedoms Foundation at Valley Forge 
awarded The Florida Bar a medal for its 
American citizenship program. Justice E. 
Harris Drew and Glenn Terrell 
congratulate committee chairman Brad 
Smith, Venice. 


The Integration Rule is amended 
to allow Bar members to practice 
under the Professional Service 
Corporation Act. 


1962 


The Supreme Court rules The 
Florida Bar can own property and 
hold a mortgage. A state Bar center 
is approaching reality. 


1963 


The first continuing legal 
education course is presented with 
1200 attending. 


1965 


A Fourth District Court of 
Appeal is created. 

Groundbreaking takes place fora 
new Bar center. 


1966 


The new Florida Bar Center is 
dedicated. 

The Junior Bar Section becomes 
the Young Lawyers Section. 

The Judicial Qualifications 
Commission is created. 


1967 


Rules of Probate and Guardian- 
ship Procedure are adopted. 

Florida Standard Jury Instruc- 
tions are published. 

The Clients’ Security Fund is 
implemented on January 1. 
1968 


The new Florida Constitution is 
adopted in the November general 
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1959 Bar President J. Lewis Hall and Junior Bar officer Roy Rhodes receive a Law Day 
Proclamation from Governor LeRoy Collins. 


tA 
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Ground was broken for The Florida Bar Center in 1965. Here Fund campaign chairman 
Chesterfield Smith thanks the 1300 lawyers who contributed $500 each to the building 


fund. 


election. Bar members helped write 
it. 

Summary Claims Procedure 
Rules are adopted. 


1969 


The Bar is granted subpoena 
powers in investigating UPL 
matters. 


1970 

FSU Law School in Tallahassee 
becomes fully accredited. 
1971 

The Supreme Court of Florida 
revises Criminal, Civil and Traffic 
Court Rules. 

The Bar’s first venture into TV 


~ id 
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THROUGH THE YEARS... 


spot advertising brings a good 
response from the public. 


1972 


The Annual Bar Convention at 
Disney World draws the largest 
crowd in the history of the Bar. 


1973 


A new Article V of the 
Constitution of Florida goes into 
effect on January 1. 

The Florida Bar Admissions 
Center is dedicated on September 
21. 


1974 

Specialization - the big topic in 
1974 - merits a full Journal issue for 
its study. 
1975 


May 30 is groundbreaking day 
for the new addition to the Bar 
Center in Tallahassee. 


Applications for permission to 
designate are mailed in November 
to all members of The Florida Bar. 


1976 


Overpopulation of lawyers is the 
topic of a special issue of the 
Journal. 

The new addition to the Bar 
Center is dedicated in October. 


Article V of the Constitution establishing a new court system for 
Florida was promoted by the Governor's Citizen Council for Article 
included State Senator Dempsey Barron, 


V. Participants 
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From 1927 to 1977 the Journal has 
chronicled good times and not so 
good times, ups and downs, 
successes and failures. The 50 years 
past have seen much change and 
much growth. Throughout the 
years common threads of the legal 


profession were evident in accounts 
of continuing concern for court 
reform, higher admission 
standards, continuing legal 
education and preservation of the 


jury system. Oo 


Former Governor and later Justice Millard Caldwell chats with Harry Zukernick, Miami. 
Zukernick chaired several Miami conventions and was an organizer of the Clients’ 


Security Fund. 


Chesterfield Smith, Governor Reubin Askew, Justice B. K. Roberts 
and Sandy D’Alemberte. 
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low-cost 
insurance 
thing 
the past? 


You don’t want to spend a fortune for life insurance. But 
you want good benefits. The solution: The Florida Bar 
Group Life Insurance Plan. 


It provides you with a conversion privilege, triple indemnity 
for accidental death and up to $20,000 in accidental 
dismemberment benefits. At a premium that won't eat 
you alive. And experience rating credits (from favorable 
loss experience) are used to support The Florida Bar 
Foundation. 


Before you spend a dime for life Insurance, spend 13¢ 
to send us this coupon. Or call the Poe office nearest 


you. Today. 

i Poe & Associates, Inc. ro g 
P.O. Box 1348 
Tampa, FL 33601 
: I'd like details on The Florida Bar group life J 
insurance plan. 
i 
Name 
| 
g Address Phone i 
4 
City State Zip 


Poe &Associates, Inc. 
Administrators for the Florida Bar insurance plans 


LJ) Tampa (813) 228-7361 CL) Orlando (305) 896-7231 C) Orlando (305) 273-3770 () Venice (813) 488-6738 
L) Miami (305) 751-9765 (North Port (813) 426-5001 () Ft. Lauderdale (305) 491-1080 
CL) Jacksonville (904) 398-1112 (1) Lakeland (813) 687-0212 


Toll-free service 
LJ Orlando Area 422-3860 (Pinellas County 461-2311 (All other Florida cities 1-800-282-0593 
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Lawyers observing 
their 50th year as 
Bar members are 
pictured at a lun- 
cheon in their honor 
at the Annual Con- 
vention. 


WV utume I, Number 1 of the Florida State Bar 
Association Law Journal was published in August of 1927, 
. and the Journal has followed the careers of many 
‘. outstanding Florida lawyers over the past 50 years. 

This year as the Journal notes its golden anniversary 44 
members of The Florida Bar are also observing their 
golden anniversary as lawyers. They agree that few 
things about starting a practice are the same today as they 
were in 1927. Perhaps the only constant remains the 
concern of the fledgling lawyer about “getting along” 
until he can become an established practitioner. 

Added pressures were beginning to build for new 
lawyers just going out on their own 50 years ago. Before 
they had much time to become established lawyers the 
economic depression of the late 1920s struck the nation a 
staggering blow. 

“It was almost 1940 before I could afford to hire a 
secretary,’ recalls Mary Logan Esarey of West Palm 
Beach. After earning a law degree at Indiana University 
Law School she taught commercial law at Palm Beach 
High School for a year before she was hired by a law firm. 
4 Then when the depression hit, she was dismissed because 
_ the law firm was not financially able to retain its staff. Ms. 
_ Esarey got enough money together to open an office of 
her own and is still practicing. 

Law school, in 1927, was not a prerequisite for 
» Practicing law in Florida. It was still common practice for 
THE FLORIDA BAR JOURNAL 
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The American Heritage 
Dictionary of 
The English Language, 1973 


Nineteen twenty seven. 
Charles A. Lindbergh flew across the Atlantic, Gene 
| Tunney whipped Jack Dempsey in the prizefight ring, Aimee 
= Semple McPherson survived an unbelievable “kidnapping” 
and the 18th Amendment had not yet been repealed. 
The American continent was trying to turn horse and buggy 
trails into paved highways and advertisers were already 
strewing good advice along the roadsides: 


one interested in becoming a lawyer to “read law” and 
work as a law clerk for an established lawyer. In that way 
the young student learned enough about the law to earna 
chance to practice on his own. 

“For five years I struggled to decide if I would go on 
with the law or go back to following a team of mules — 
times were that hard,” says Joseph Bailey of Panama 
City. 

Mr. Bailey’s decision to “go on with the law” was a 
fortunate one for Bay County, where he served as a 
county judge, a circuit judge, assistant state attorney, and 
as state representative. 

Many of the 50-year members of The Florida Bar who 
were honored at the Bar’s annual convention in June, 
served on the bench in one or more offices. 

Emory S. Ackerman, Lakeland, was a municipal judge 
at Winter Park. 

J. Ollie Edmunds of Jacksonville served Duval County 
as county judge from 1931 to 1945. He also was a founder 
of the Florida County Judges Association. 

Joseph D. Kinsey of Avon Park was a county judge in 
Highlands County in 1938 and circuit court judge in the 
Tenth Judicial Circuit from 1957 to 1960. 

Herbert L. Peterson of St. Petersburg served as a 

m@ municipal judge there from 1939 to 1962. 
‘Gordon Petteway of Lakeland served as Bartow city 
judge. (Continued on next page) 
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Pictured on_ these 
pages are 50-year 
members who attend- 
ed a luncheon in their 
honor during The 
Florida Bar Conwven- 
tion on June 17. 


Kinsey 
Sharon 


Ralph Richards served Clearwater as municipal judge 
from 1928 to 1932. 

Horace D. Riegle of Ormond Beach was a 7th Circuit 
judge and municipal judge for Daytona Beach. 


Several of this year’s 50-year honorees also served as 
president of their local or statewide bar associations: 
Clyde W. Atkinson of the Tallahassee Bar Association, 
Cecil C. Bailey of the Jacksonville Bar Association, Erwin 
. A. Clayton of the Eighth Judicial Bar Association, Mary 
| Logan Esarey of the Florida Association of Women 
Lawyers, and Charles E. Fisher of the St. Petersburg Bar 
Association. 


Joseph D. Kinsey of Avon Park served as vice- 
president of the Florida Bar Association for the 19th 


— an Circuit in 1933, and president of the 10th Judicial Circuit 
g Bar Association in 1942. 
, Herbert L. Peterson served as president of the St. 
Zak Petersburg Bar Association, Gordon Petteway as 
/ ee president of the Lakeland Bar Association, Ralph 
ey \ Richards as president of the Clearwater Bar Association, 
we | Horace D. Riegle as president of the Volusia County Bar 
> 4 Richards Association, and Charles Hamilton Ross served as 
whe | president of the Hillsborough County Bar Association. 
"\ 4 Pritchard Andrew L. Kennedy, Sebring, served as president of 
the Highlands County Bar Association. 
High honors have been gathered by 50-year member 
Willard D. Campbell of Columbus, Ohio, who has been 
Emory S. Akerman, Lakeland Edward C. Dougherty, Coral Gables 
John F. Allison, Miami Howard Dresbach, Winter Park 
Clyde W. Atkinson, Tallahassee J. Luther Drew, West Palm Beach 
Cecil C. Bailey, Jacksonville J. Ollie Edmunds, Jacksonville 
Joseph W. Bailey, Panama City Mary L. Esarey, West Palm Beach 
W. Kenneth Barnes, Dade City Charles E. Fisher, St. Petersburg 
Osmond R. Bie, Indian Rocks Beach _ Robert S. Florence, Miami 
W. Raymond Blackard, Jacksonville Frank Hursey, Lakeland 
B.R. Burnsed, MacClenny Clifford T. Inglis, Jacksonville 
Willard D. Campbell, Columbus, Ohio J. Cason Ives, Miami 
Erwin A. Clayton, Gainesville Aaron M. Kanner, Miami 
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Mclirath 
Kanner 


listed in Who’s Who in America and Who’s Who in The 
World. 

J. Ollie Edmunds and Ralph Richards are listed in 
Who's Who in America. Richards’ credits include 
authorship of books titled What to do About Your Money 
in 1962, All About Wills in 1965, and You Can’t Take it 
With You in 1970. Edmunds is retired as 

resident of Stetson University and now divides his time 
eat Jacksonville and California, where he owns a 
forest of redwood trees. 

Erwin A. Clayton of Gainesville has received the 
University of Florida Distinguished Alumni Award. 
In 1920 the South Carolina legislature passed a special 
act to admit John G. Simms to the practice of law before ™ 
he became 21 years of age. He became a member of The "sail 

Florida Bar seven years later. 

Those members recognized this year by The Florida 
Bar have compiled impressive records in the Bar’s history 
during the past 50 years. 

Gordon Petteway, when asked to list the honorshe has “*** 
received as a member of The Florida Bar, expressed an Wingfield 
attitude which explains how these 43 men and one 


woman managed to grow through such “hard times” to % 
the successful culmination of half a century of legal work. es 
“My only honor was permission to practice law for Fisher s: | 


over 50 years and my award has been the esteem and trust 
of my fellow lawyers and the judges before whom I 
have practiced,” wrote Petteway. 


Andrew L. Kennedy, Sebring Horace D. Riegle, Ormond Beach 
Joseph D. Kinsey, Avon Park Charles H. Ross, Tampa 

Joe H. Lesser, West Palm Seach Ernest E. Sanchez, Tampa 

W.H. Mactye, Miami Beach Byron T. Sauls, St. Petersburg 
E.K. Mcilrath, Jacksonville James G. Sharon, Jr., Leesburg 
Nathan Newman, Jacksonville John G. Simms, Miami 

Herbert L. Peterson, St. Petersburg William A. Stanly, Jacksonville 
Gordon Petteway, Lakeland Ray M. Watson, Miami 

Elmer E. Poston, Guadalajara, Mexico Joseph Weintraub, Miami 

James W. Pritchard, Miami Ernest C. Wimberly, 

Ralph Richards, Clearwater (deceased) Fort Walton Beach 
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Probate 
and the 


By Judge Joseph Nesbitt 


It is not uncommon for a 
wrongful death action to 
substantially or totally fund the 
decedent’s estate. By the Wrongful 
Death Act of 1972! and the Florida 
Probate Code,? effective January 1, 
1976, substantial changes have been 
made in the maintenance, defense, 
recovery and allocation of damages 
in wrongful death actions. 

This article is intended to 
highlight problems which occur in 
the prosecution or defense of a 
wrongful death action under the 
new Probate Code and wrongful 
death statutes. 


Parties 


The proper party plaintiff to 
maintain the wrongful death action 
is the “personal representative” of 
the decedent’s estate*® if the 
wrongdoer dies before or pending 
the action, his ‘‘personal 
representative” shall be made the 
proper party defendant.‘ The 
“personal representative” referred 
to in the Wrongful Death Act is the 
person or corporate fiduciary 
appointed by the Probate Court 
under formal or regular 
administration.5 

In upholding the constitutionality 
of the Wrongful Death Act (F.S. 
768.16-768.27), the Florida 
Supreme Court held that a separate 
action for death resulting from 
personal injuries could no longer be 
brought as a survival action under 
the survival statutes (F.S. 46.021).® 


Qualifying the Personal 
Representative 


Is there a will? Since the law 
favors testacy over intestacy, one of 
the first inquiries of the attorney 
will be to determine if the decedent 
left a will. Usually, a will will be 
found among the decedent’s 
valuable papers or with his attorney 
or in a safe deposit box.’ 

If an attorney inadvertently 
assumes that the decedent died 
intestate and qualifies one or more 
of the persons having preference as 
a personal representative of an 
intestate estate® and thereafter an 
admissible will is discovered,® a 
petition for removal and revocation 
of letters!® is in order. If the will is 
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established, a revocation of the 
original letters of administration! 
will result. As a consequence, the 
attorney may find that he has no 
client to represent. 

The proceedings for removal of a 
personal representative and 
revocation of his letters may be 
brought by any interested person 
not barred until the estate is 
closed.” 

In an intestate estate, where the 
surviving spouse is entitled to 
preference in appointment,!* but 
that relationship exists by virtue of a 
common law marriage, the validity 
of that relationship deserves some 
scrutiny. All common law 
marriages entered into in Florida 
after January 1, 1968 are void." 
Similar statutes are now common in 
many jurisdictions. The cautious 
practitioner may give formal notice 
of the application for the 
appointment of the common law 
spouse as personal representative to 
those who would take the estate in 
the event the common law 
marriage is not established. Many 
probate ji:dges will require the 
giving of such notice as a 
prerequisite to the issuance of 
letters to such common law spouse. 

It is the sole prerogative of the 
personal representative to employ 
an attorney for the estate. 
Consequently, it is important that 
an attorney take care in the 
selection and qualification of the 
personal representative. Otherwise, 
it could prove to be a frustrating, 
nonproductive experience. 

Qualification by Formal Notice. 
Under the Florida Probate Code, a 
verified petition for administration 
may be filed by an _ interested 
person.'® The definition of an 
“interested person” will vary 
according to the particular 
circumstances in any given estate. 
By serving the petition for 
administration by ‘formal 
notice,”'* the interested party 
receiving both the notice and the 
petition is required to file an answer 
or other responsive pleading within 
20 days exclusive of service.'® If no 
written response is received within 
the alloted time the petition may be 
considered ex parte.” If an answer 
is served, it may be determined to 
be an adversary proceeding by the 


court?! and a nonjury trial 
conducted as nearly as practicable 
like suits of a civil nature in which 
the Rules of Civil Procedure 
govern.”” 


In either a testate or intestate 
estate, where the petitioning 
personal representative is not 
entitled to preference in 
appointment, formal notice is 
required to be served upon all 
known parties qualified to act as 
personal representative and 
entitled to preference equal to or 
greater than the applicant unless 
those entitled to preference waive it 
in writing.2> Consequently, _ if 
petitioner is not entitled to 
preference in the issuance of letters 
of administration, a new 
proceeding known as “An 
Adjudication Before Issuance of 
Letters’*4 is mandatory. The 
adjudication referred to relates to 
the following: a) validity of the will; 
b) testacy of the decedent; c) 
qualifications of the personal 
representative; and d) venue or 
jurisdiction of the court. In other 
instances, the proceeding known as 
“Adjudication Before Issuance of 
Letters” may be resorted to simply 
for an earlier determination of those 
questions or for other tactical 
reasons. The use of formal 
proceedings will put any 
controversy on the foregoing at 
issue approximately 70 days earlier 


NESBITT 


Judge Nesbitt has served as a circuit judge 
of the Eleventh Judicial Circuit since 1970 
where he served in the general trial division 
for approximately four years. He is currently 
assigned to the probate division. 

The writer gratefully acknowledges the 
valuable comments and suggestions made 
during the preparation of this article by the 
dean of the probate judges of Florida, Judge 
Frank B. Dowling of Miami. 
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PROBATE AND WRONG- 
FUL DEATH 


than by the use of regular notice of 
administration. 

Where a caveat of a beneficiary 
or heir at law is on file, the court 
shall not admit a will of a decedent 
to probate without service of notice 
on the caveator by formal notice 
and in compliance with the 
provisions of “Adjudicat:on Before 
Issuance of Letters.”* 

In any instance where “formal 
notice” to “interested parties,” as 
that term is defined,” is required or 
utilized, it vests the court with 
jurisdiction over the person 
receiving the notice to the extent of 
the person’s interest in the estate.?” 
In other words, “formal notice” is 
jurisdictional in nature. 

The alert attorney will also give 
formal notice to persons who are 
legatees or devisees under prior or 
inconsistent wills or persons 
entitled to share in the estate under 
the laws of intestate succession in 
the event the existing wills are 
revoked or not admitted to probate. 
If an answer or other responsive 
pleading is filed by a party so 
noticed, the matter will then 
proceed as to that party on an 
adversarial basis** and be tried as 
nearly as practicable as any other 
nonjury action under the Rules of 
Civil Procedure.” In cases where 
formal notice has been served upon 
interested parties according to the 

rovisions of Fla. R.P. G.P. 

.040(a) or where such persons have 
been barred by F.S. 733.2123 
(Adjudication Before Issuance of 
Letters), it is not necessary to serve 
notice of administration to such 
persons.*° However, it is still 
essential that notice of administra- 
tion be published promptly so as to 
bar creditors’ claims within three 
months from date of first 
publication.”! 


Ex Parte (QQvualification. The 
Probate Code specifies those 
persons having preference in the 
appointment of personal 
representative in testate as well as 
intestate estates.*” 

The Code makes certain persons 
either unworthy, unqualified or not 
qualified by reason of nonres- 
idency.** However, F.S. 733.302, 
which prohibits a noncitizen of the 
United States from serving as a 
personal representative has been 
held unconstitutional.*4 
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As a matter of practice, the 
personal representative nominated 
in the decedent’s will® or the 
surviving spouse or any other 
person having priority in an 
intestate estate®® files a verified 
petition for administration.” In the 
testate estate, the petition shall state 
that the original of the decedent’s 
last will is in possession of the court 
or accompanies the petition or that 
an authenticated copy of a will 
probated in another jurisdiction 
accompanies the petition.** The 
petition is accompanied by an oath 
of witness taken before the proper 
parties unless the will is self- 
proving.*® In both testate and 
intestate estates, if bond is 
required*® and duly posted, and 
oath of personal representative ‘! 
and the designation and acceptance 
of a resident agent for service of 
process® filed, the petitioner is 
entitled to letters of administra- 
tion. 


Notice of Administration 


Upon his qualification, one of the 
first acts of the personal 
representative shall be to publish 
notice of administration and serve a 
copy of the notice on the surviving 


spouse and all beneficiaries known. 


to the personal representative 
according to the requirements of 
Fla. R.P. & G.P. 5.040(1) who have 
not been barred by F.S. 733.2123 or 
other provisions of the Code.“ 


It is optional to serve other heirs 
or devisees under a known or prior 
power will. It is good practice to 
serve these interested parties under 
a prior will and also to serve persons 
who but for the will would be 
entitled to the decedent’s estate 
under the laws of intestate 
succession. If not barred by formal 
notice or notice of administration, 
any interested party may petition 
the court for revocation of probate 
before final discharge of the 
personal representative. See F.S. 
733.109(1) [eff. Oct. 1, 1977]. 


A notice of administration serves 
a two-fold purpose. First, it 
apprises the surviving spouse and 
beneficiaries and all others who 
have not been previously barred 
that they must within three months 
from the date of first publication of 
the notice file an objection 
challenging the following: a) 
validity of the will; b) qualifications 
of the personal representative; or c) 
venue or jurisdiction of the court. 


Unless such written objection is 
filed and served within the allotted 
time, they are forever barred. 
When an objection is filed by an 
interested party, it may become an 
adversary action‘ and be tried as 
any other nonjury action under the 
Rules of Civil Procedure. Secondly, 
notice of administration serves to 
place creditors upon constructive 
notice to file their claims within 
three months following the date of 
first publication or their claims are 
forever barred.‘? Notice of 
administration is required to be 
published for two consecutive 
weeks in a newspaper in the county 
where the estate is administered. 


Because probate proceedings are 
in rem proceedings, constructive 
notice with respect to creditors is 
sufficient. The statute of nonclaims 
which is invoked by the failure to 
timely claim in response to notice of 
administration has been held to run 
against claims of residents as well as 
nonresidents.*® 


The manner and means of 
perfecting creditors’ claims and 
objections thereto will be discussed 
further in this article. 


Venue 


The proper venue for the 
administration of any estate in 
Florida is: a) in the county where 
the decedent had his domicile;** b) 
if the decedent had no domicile in 
Florida, then in any county where 
he was possessed of property;*! and 
c) if the decedent had no domicile 
in Florida and was not possessed of 
any property, then in the county 
where any debtor® of the decedent 
resides. As has been pointed out, 
venue may be waived by the failure 
to respond to formal notice and 
petition for letters of administration 
or notice of administration within 
the time alloted to either. The same 
principles now apply for waiver of 
venue in probate proceedings as in 
other civil proceedings.*> Where 
venue is laid in the improper 
county, it may be transferred to the 
proper county according to the 
Rules of Civil Procedure. Action 
taken by the court or the parties 
before the transfer is not affected 
because of improper venue.* 


Since the Wrongful Death Act 
contains no provision relating to 
venue, the general venue statute 
controls venue in wrongful death 
actions. 
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Qualifying an Adverse Personal 
Representative 


With multiple car collisions and 
other holocausts, it is not 
uncommon for one or more of the 
drivers or passengers to be killed 
outright or to survive for only a 
short interval of time. Where the 
wrongdoer is killed outright or dies 
even after an action is commenced 
against him personally, his personal 
representative is the proper party 
defendant to be sued or 
substituted.** If the wrongdoer’s 
family does not seek to qualify a 
personal representative for his 
estate, it may become the 
obligation of plaintiff's counsel to 
initiate such a proceeding. Where 
the tort claimant seeks the 
appointment of a personal 
representative, that personal 
representative cannot be a party in 
interest for the tort claimant or his 
attorney, for the duty of such a 
personal representative will be 
adverse to that of the tort claimant. 


In such an event, a petition for the 
administration of a decedent's 
estate may be applied for by an 
interested person® which includes a 
tort claimant. In such instance, the 
petitioner is plainly not entitled to 
preference in appointment and for 
the reasons already discussed all 
interested parties must be served by 
formal notice. Again, where the 
surviving spouse or beneficiaries or 
other interested parties of the 
decedent/wrongdoer fail to file 
written responses within the 20- 
day period exclusive of service, the 
plaintiff/tort claimant may 
proceed ex parte in qualifying a 
personal representative. In the 
event the decedent/wrongdoer’s 
family or survivors do not counter- 
petition for the appointment of a 
personal representative or do not 
resist the application of a tort 
claimant’s appointment of a 
personal representative, the court 
will be called upon to make the 
appointment. 


Where the decedent/wrong- 
doer’s sole asset consists of casualty 
insurance, there will be little for him 
to do other than delivering the 
summons and complaint to the 
decedent/tortfeasor’s insurance 
carrier. In the event the 
decedent/wrongdoer left an estate, 
it will become the responsibility of 
his personal representative to see 
that the action is properly defended 
by a qualified lawyer and to file a 


counterclaim if the evidence 
warrants. 

The foregoing is premised on the 
assumption that the decedent /tort- 
feasor was a Florida domiciliary, in 
which case the proper venue for the 
estate would be the county of his 
domicile.*® If the decedent is not a 
Florida domiciliary, it may be 
possible for claimant to commence 
an estate proceeding in any county 
where the decedent was possessed 
of any property.” If the decedent is 


anondomiciliary, it is well to bear in 
mind that estate proceedings may 
be commenced at the situs of his 
domicile. Consequently, the 
attorney contemplating the 
qualification of an adverse personal 
representative of a non-Florida 
domiciliary should communicate 
with the corresponding attorney at 
the decedent’s domicile. 
Otherwise, domiciliary proceed- 
ings may be commenced and notice 
to creditors or its equivalent filed 
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PROBATE AND 
WRONGFUL DEATH 


before the plaintiff can perfect his 
claim against the decedent's estate. 
Nonclaims statutes are common to 
all jurisdictions. 


Counterclaims, Cross-Claims 
and Third Party Actions 


A personal representative who 
has a potential wrongful death 
action against a decedent’s estate 
should not wait to be sued by that 
estate and then serve his claim as a 
counterclaim against the estate; but 
rather should timely and properly 
file, within the manner prescribed 
by the Probate Code, his claim 
against the opposing estate.*! The 
same will also apply to possible 
cross-claims against a decedent's 
estate as well as a third party action 
against a decedent’s estate. 


Jurisdiction Over Foreign 
Personal Representatives 


Under the Florida Probate Code, 
a foreign personal representative 
producing letters of administration 
duly authenticated from any state 
or territory of the United States 
may maintain actions in the courts 
of this state.®® Personal 
representatives appointed in any 
state or country may be sued in this 
state concerning property in this 
state sand may defend actions or 
proceedings brought in this state.® 

By taking certain affirmative 
action in this state, a foreign 
personal representative submits 
personally to the jurisdiction of the 
court by: a) filing authenticated 
copies of domiciliary proceedings; 
b) receiving payment of money or 
taking delivery of personal 
property; or c) doing any act asa 
personal representative in this state 
that would have given the state 
jurisdiction over him as an 
individual.® 

A new “long arm’ §statute 
adopted by the Probate Code 
subjects a foreign personal 
representative to the jurisdiction of 
the courts of this state to the same 
extent that his decedent was subject 
to the jurisdiction immediately 
before death.® For example, if the 
decedent was operating a motor 
vehicle, engaging in a business; 
operating an aircraft or 
watercraft, or engaging in activity 
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at the time of his death that would 
have personally subjected him to 
the jurisdiction of the court as 
delineated in Chapter 48, Florida 
Statutes, then his foreign personal 
representative is similarly 
amenable to substituted service of 
process in Florida. Again, if the long 
arm statute is to be utilized to 
commence an action against the 
estate in Florida, plaintiff's counsel 
should look to the law of the situs of 
the domiciliary administration for 
the purpose of timely and properly 
effecting a claim against the 
decedent’s estate in accordance 
with nonclaims statutes governing 
domiciliary administration or his 
tort claim may well be barred. 


The Statute of Nonclaims 


The statute of nonclaims and 
other related provisions of the Code 
are probably the most elusive 
obstacle in the successful 
prosecution of a claim against a 
decedent’s estate. Nonclaims 
statutes differ from statutes of 
limitation in that nonclaims statutes 
bar a right of action while statutes 
of limitation bar enforcement of the 
remedy.® 


The two-year statute of 
limitations for wrongful death 
[F.S.95.11(6)] begins to run on the 
date of death rather than on the date 
on which a person entitled to sue 
discovers or should have 
discovered a particular cause of 
action. Because of the time 
differential between the statute of 
nonclaims (three years) and the 
statute of limitations (two years), 
one might consider that the statute 
of limitations is more restrictive in 
effect. Such is not the case. In order 
to hasten an early closing and 
winding up of a decedent's estate, 
the Probate Code contains a 
progression of provisions similar to 
nonclaims provisions. Noncom- 
pliance with any of these other 
provisions will nonetheless 
unwittingly bar meritorious claims 
because the so-called “mini 
nonclaims statutes’’ take 
precedence over the statute of 
limitations.® Inattention or failure 
to recognize the potential pitfalls 
lurking in both the general 
nonclaims statutes and the “mini 
nonclaims statutes” and the failure 
to establish a timetable so as to 
timely comply therewith will 
defeat even the most meritorious 
claims. 


The general statute of nonclaims 
in part provides: 


Three years after the death of a person his 
estate shall not be liable in any cause of 
action if no letters have been issued in 
Florida within the three-year period. 


The “Mini Nonclaims Statutes” 
and other related provisions are 
summarized below: 


1) Written claims must be presented to the 
court and served upon the personal 
representative within three months from the 
date of first publication of notice of 
administration.”! The form and manner of 
presenting the claim is set forth in the 
Code.” 


2) The personal representative is allowed 
to investigate the validity and merits of a 
claim but must before the expiration of four 
months from the date of first publication of 
notice of administration or notice to 
creditors file written objections with the 
court and within ten days thereafter serve by 
registered or certified mail a copy of the 
objections upon the claimant or his 
attorney.”? If the personal representative 
neglects or fails to do so, the claim becomes a 
binding obligation against the estate; unless 
the court for good cause extends the time for 
filing such objection.”5 


3) The claimant shall be limited to 30 days 
from the date of service of an objection 
within which to bring an independent action 
upon the claim.”* There are two recognized 
exceptions to this particular provision. 

a) Where the personal representative is 
estopped to assert the statute of nonclaims 
because his conduct or actions lulled the 
claimant into a false sense of security in 
failing to file the claim in the prescribed 
time.” 

b) For good cause the court may extend 
the time for filing an objection to any claim 
or the time for serving the objection and may 
likewise extend the time for filing an action 
or proceeding after an objection is filed. The 
extension shall be granted only after notice 
or a stipulated order.”* Mere negligence of 
the party or his attorney does not constitute 
“good cause.””* The discretion of the court in 
granting such an extension must be 
reasonable in character and not arbitrary or 
capricious. 


4) Where an action has been commenced 
against a living defendant and was actually 
pending at the time of his death, a timely and 
proper claim must be made and lodged 
against his estate or the cause of action is 
barred.*! Of course, this statute presumes 
that the wrongdoer’s estate will be opened 
by some interested person. 


5) The final trap for the unwary claimant is 
where a claim has been timely perfected 
against the estate and the claim has neither 
been objected to, paid, settled or otherwise 
disposed of and no proceeding is pending 
for the enforcement or compulsory payment 
of it at the expiration of one year from the 
date the claim was filed. The claim shall be 
forever barred.* A timely filed petition for 
enforcement will toll the statute. 
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Casualty Insurance 


An important exception to the 
nonclaims statute is casualty 
insurance. The Probate Code 
excludes the limits of casualty 
insurance from the three-year 
nonclaims statute.** In short, if a 
claimant has not complied with the 
statute of nonclaims, he is relegated 
to satisfying any judgment obtained 
only from the decedent’s casualty 
insurance. He cannot look to other 
probatable assets of the decedent’s 
estate to satisfy any other portion of 
the judgment obtained. 

In Re Estate of Bernard, 183 
So.2d 715 (Fla. lst DCA 1966), an 
order of administration was 
obtained where the decedent’s 
casualty insurance policy was not 
listed as an asset of the estate. The 
order was directly attacked and 
reversed. The district court held the 
order of administration was void ab 
initio and reversed the lower court 
so as to permit the estate to be 
reopened for the maintenance of an 
action against the decedent's estate 
and insurance carrier. 

The purpose of exempting 
casualty insurance from the 
nonclaims statute is to prevent an 
insurance company from a windfall 
against the tort claimant’s 
inadvertence or neglect to comply 
with the nonclaims statutes or other 
allied provisions. 


Federal Substantive Rights 


Another exception to the 
nonclaims statute is that 
noncompliance therewith by the 
tort claimant or his attorney will not 
defeat his right of action if the basis 
of the claim is predicated upon a 
federal substantive right; as for 
instance, the Jones Act or Federal 
Employers’ Liability Act.* 


Pitfalls in Compromising and 
Settling Claims Against an Estate 


The Probate Code sanctions two 
methods of compromising or 
settling claims filed against a 
decedent’s estate: 


1) The first method is by agreement of all 
beneficiaries adversely affected and 
settlement is made within the statutory time 
for filing of claims or the personal 
representative has given notice of the claims 
which he has paid or intends to pay;®* and 


2) Where a claim has been filed, whether in 
a suit or not, by order of court provided that 
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the time for the filing of objections has 
expired and notice given to those who have 
filed objections to the claim proposed to be 
compromised.** 

In the first instance, the claimant 
chances whether the full agreement 
of all beneficiaries can be obtained 
prior to the expiration of time for 
the filing and perfecting his claim 
against the estate. In the second 
instance, the objections might be 
sustained and the claimant 
precluded from filing a timely 
independent action against the 
estate. Consequently, neither 
method affords ironclad protection 
to a cautious claimant. Instead, in 
every case a claimant should timely 
file his claim. If objected to, he 
should timely commence an 
independent action or obtain a 
stipulation and order or procure an 
order after notice to extend the time 
for commencing his action in the 
event that settlement negotiations 
are fruitless or objections to the 
claim sustained. 


The Wrongful Death Act 
authorizes but a single action 
wherein the decedent’s personal 
representative recovers certain 
items of damages allowable on 
behalf of potential beneficiaries or 
survivors, all of whom are 
identified in the complaint.*’ The 
Act also specifies items of damages 
recoverable on behalf of the 
decedent’s estate.8® The survivors 
entitled to recover®® as well as the 
damages they are entitled to seek 
are specified in the Act. 

With divorce and remarriage and 
the reassembling of families 
common and with a highly 
transitory population, there may be 
occasions when the personal 
representative has difficulty in 
identifying the proper “survivors” 
entitled to be named in the 
complaint. If the personal 
representative has a bona fide 
doubt about the survivors or 
beneficiaries of the decedent 
entitled to be joined in the wrongful 
death action, he may petition the 
probate court for a determination 
of the heirs and beneficiaries of the 
decedent and their standing to be 
joined in the wrongful death 
action.*! After formal notice and 
hearing, the order entered by the 
probate court will protect the 
personal representative who takes 
action pursuant to the order. 


Damages recoverable on behalf 
of survivors are not probatable 
assets of the estate and need not be 
accounted to the probate court 
except in the cases of incompetents 
or minors. In the case of 
incompetents, the court should 
require the proceeds of an 
incompetent to be paid to the 
guardian of his property.®? Under 
the Florida Guardianship Law, the 
natural parents are deemed by law 
to be the natural guardians of their 
children.4 The natural parent 
surviving or having custody of a 
minor child may, with court 
approval, accept the minor’s 
portion if the net amount is less than 
$5,000 of personal property without 
letters of guardianship of the 
property and without bond.® If the 
net proceeds are in excess of $5,000 
or consist of real property, a 
guardian of the property must 
nonetheless be appointed to accept 
the minor’s portion.” 


Damages Recoverable on Behalf 
of the Estate 


Under F.S. 768.21(6) the 
following items of damages are 
recoverable directly by the 
personal representative on behalf 
of the decedent’s estate: 


a) Loss of earnings of the decedent from 
the date of injury to the date of death less loss 
of support of survivors excluding 
contributions in kind, with interest. 


b) If a decedent’s survivors include a 
surviving spouse or lineal descendants, loss 
of “net accumulations” beyond death and 
reduced to present day value.” 


c) Medical or funeral expenses due to the 
decedent's injury or death that have become 
a charge against his estate or that were paid 
by or on behalf of the decedent unless such 
expenses were claimed and recovered by a 
survivor who paid them. 
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PROBATE AND 
WRONGFUL DEATH 


F.S. 768.21(7) provides for the 
disposition of estate damages as 
foliows: “All awards for the 
decedent’s estate are subject to the 
claims of creditors who have 
complied with the requirements of 
probate law concerning claims.” 
Recovery for the loss of earnings of 
the decedent will usually be 
nominal. The medical expenses 
which are recoverable may 
constitute a substantial amount of 
money, especially where a 
decedent was seriously injured and 
protracted medical and _ hospital 
care and treatment were incurred 
prior to his death. 

The element of damages that will 
likely cause counsel the most 
difficulty is that of “net 
accumulations.” It has been held 
that zero damages for net 
accumulations for a bright, healthy, 
attractive 5-year old was error. 
Consequently, it will be a rare case 
where a decedent is either 
extremely young or very old or 
mentally incompetent where some 
net accumulations are not properly 
awarded and allocated as estate 
damages. Commentators, evalu- 
ating the Florida Wrongful Death 
Act of 1972,% consider that 
recovery of net accumulations has 
been simplified under the new 
Wrongful Death Act. This 
simplification should generally 
result in larger verdicts in this area; 
especially in case of decedents who 
had the potential to accumulate 
income but who were not directly 
supporting their survivors. An 
illustration would be the case of a 
decedent/mother who was trained 
for a_ particular vocation or 
profession survived by minor 
children and a husband (the latter 
of which was actually supporting 
the family) but killed at a time when 
she was acting solely as a 
housewife. 


Allocation of Damages Between 
the Decedent’s Survivors and His 
Estate 


The allocation of damages 
between the decedent’s survivors 
and his estate is simplified where 
the wrongful death action is 
litigated to verdict and judgment. 
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This result occurs because F.S. 
768.22 requires that the verdict 
form separately specify the 
damages awarded to the survivors 
and to the estate. Accordingly, 
when the damages awarded to the 
estate have been properly 
presented and argued to the trier of 
fact, the “reasonableness” thereof 
should be laid to rest. A creditor 
who is aggrieved because the 
damages recovered are insufficient 
to pay his full claim should not be in 
position to surcharge or hold the 
personal representative personally 
liable. Of course, if the damages are 
grossly inadequate in accordance 
with the case decisions, the personal 
representative or his attorney 
should consider the filing of a 
motion for a new trial or an appeal 
to correct an inadequate award. 
The problem in this area occurs 
where the personal representative 
makes an entire settlement without 
allocation between the “survivors” 
and the damages properly allocable 
to the estate. In such case, he may 
well have charted a course leading 
him to personal responsibility. F.S. 
768.25 requires prior court approval 
in a pending action as to the amount 
or apportionment among the 
beneficiaries which is objected to 
by any survivor or which affects a 
survivor who is a minor or 
incompetent. Obviously, without 
full agreement of all parties sui juris, 
or their guardians, a proceeding for 
the allocation due the various 
survivors should be conducted 
after notice and hearing to all 
affected survivors. 


Neither the Wrongful Death 
Statute nor the Probate Code 
specifically provides a_ similar 
allocation proceeding for the 
benefit of creditors. Notwithstand- 
ing the absence of such a specific 
provision, creditors who have 
perfected or matured claims 
against the estate are entitled to 
have a “fair allocation” of estate 
damages made for their benefit.!” 
In order that the personal 
representative may avoid personal 
liability, the following is suggested 
as a practical solution to this hiatus: 
Where the wrongful death action is 
litigated to verdict and judgment, 
he should seek authority from the 
court entering the judgment to fund 
the decedent’s estate with the 
damages awarded to it. At that 
point, he should pay the creditors’ 
claims in accordance with the 


priorities established by the 
Code." If the damages awarded 
are insufficient to satisfy all 
creditors’ claims, the personal 
representative should file a petition 
to pay the claims in accordance 
with their priority and, if 
insufficient to pay the next 
succeeding class, then for authority 
to pay them ratably. However, if 
claims have been barred, paid or 
are nonexistent, summary 
proceedings may be resorted to to 
distribute the estate assets to those 
persons entitled to it under family 
or summary administration, under 
Chapter 735, Florida Statutes, 
provided the dollar value of the 
estate assets qualifies for such 
disposition. However, where the 
estate is indebted and insolvent or 
partially insolvent, only formal 
administration contemplated by 
Chapter 733 is available. 

In the event of a gross settlement 
of the survivors’ damages as well as 
the estate damages, and claims have 
been perfected or matured against 
the estate, it is unwise for the 
personal representative by 
unilateral agreement among the 
survivors to allocate all or a 
substantial portion of the damages 
to each of them and to allocate only 
“nominal” damages to the estate. 
Creditors who are unpaid or only 
partially paid may challenge the 
judgment and discretion of the 
personal representative with 
respect to the allocation and hold 
him personally liable. The practical 
way to protect the personal 
representative against personal 
liability is to file a petition invoking 
“the jurisdiction of the [probate] 
court to resolve judicial questions 
concerning the estate or its 
administration.”!*? Upon petition 
served upon all interested persons 
including survivors, creditors, 
surviving spouses, devisees under a 
will, those entitled to the decedent’s 
estate by the laws of intestate 
succession, the court after notice 
and hearing can make a binding 
order properly allocated damages 
to the foregoing categories entitled 
to it. At this juncture, counsel should 
bear in mind that only the probate 
court can make such an order 
because it alone is the only court 
that will have jurisdiction of all the 
aforementioned classes of 
interested persons. 


If the estate is funded solely from 
the proceeds of a wrongful death 
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action, F.S. 768.21(7) makes 
perfected creditors’ claims superior 
to the surviving spouse’s or heirs’ 
claims of $1,000 homestead 
personal property,'®? exempt 
property!™ or family allowance.!® 
This is because if there were no 
estate assets in existence at the time 
of the decedent’s death, damages 
awarded under F.S. 768.21(1) 
purports to make the “survivors” 
whole. In the event the decedent 
died seized or possessed of assets, 
then of course the foregoing would 
not apply and the surviving heirs’ or 
spouse’s claims to homestead 
personal property, exempt 
property or family allowance 
would be pro tanto superior to the 
claims of creditors. 

Any excess damages allowable to 
the estate over the amount 
necessary to pay perfected 
creditors are distributable 
according to the decedent’s will,! 
or if there is no will, according to 
the laws of intestate succession,!™ 
or in the event that it is more 
beneficial, then to the surviving 
spouse’s right to claim the elective 
share.!® 


Liabilities of the Personal 
Representative and Persons 
Dealing with Him 


The attempt to settle or litigate a 
wrongful death action prior to 
issuance of letters of administration 
has_ potentially serious conse- 
quences to the personal 
representative and defense counsel 
as well. In the first place, the 
personal representative who seeks 
to act without being qualified may 
be liable to the true personal 
representative as an executor de son 
tort.!° 


Defense counsel should insist 
upon certified copies of letters of 
administration in dealing with the 
personal representative or his 
attorney. Unless objections to the 
qualification of the personal 
representative have been banned 
by formal notice or by _ the 
provisions of F.S. 733.2123, the 
qualifications of the personal 
representative are still open to 
contest. If a personal representative 
qualifies ex parte and utilizes notice 
of administration to ban objections 
to his qualification, cautious 
defense counsel will attempt to 
abate the wrongful death action 
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until the time for challenging the 
personal representative’s qualifica- 
tions have lapsed or been disposed 
of in his favor. Otherwise, defense 
counsel may be expending his 
client’s time and money litigating or 
negotiating with only a putative 
personal representative. 

Settlement by a defendant, even 
under court order,!!® with the 
personal representative whose 
letters of administration have not 
yet been settled or are subject to 
later revocation, may render the 
settlement voidable and subject the 
defendant to another wrongful 
death action by the true personal 
representative. 

Under the present Probate Code, 
the personal representative is a 
fiduciary who is bound to exercise a 
standard of care to be observed by 
a prudent trustee dealing with the 
property of another and must use 
his authority for the best interests of 
interested persons.!!! The personal 
representative who improperly 
exercises a power or exercises it in 
bad faith is liable to interested 
parties for damages or loss resulting 
from breach of his fiduciary duties; 
and may be liable for costs taxable 
as in chancery actions including 
attorneys’ fees.!!? 

With specialization a reality in 
Florida, the attorney who fails to 
advise his client or improperly 
advises him with respect to a 
particular matter may find that 
when his client is sued in a 
devastavit action, he will be joined 
in a third party action or an 
independent action following an 
adverse judgment against his 
former client. 


Judgments, Priorities and 
Payments 


A judgment rendered against the 
probatable assets of an estate in a 
wrongful death action places it in a 
Class 7 priority in the order of 
paying and disbursing creditors’ 
claims against the estate.!!° After 
the payment of a preceding class, if 
the estate is insufficient to pay the 
next succeeding class, the creditors 
of the latter are paid ratably in 
proportion to their respective 
claim.!"4 

A judgment establishing a claim 
gives it no greater priority over 
claims of the same class to which it 
belongs.'!5 Consequently, a race to 
the courthouse in an effort to 


reduce a claim to judgment does 
not enhance the claimant’s position 
over other creditors of the same 
class. 

The Probate Code has codified 
the common law rule that property 
in custodia legis will be protected 
by injunction from seizure and sale 
on execution.!!® Consequently, the 
normal procedure for a judgment 
creditor to satisfy his judgment 
against the estate is to petition the 
probate court to compel the 
personal representative to pay the 
judgment. No execution or other 
process shall issue or be levied 
against the property of the estate 
except upon approval by the 
court.!!7 

The foregoing principles do not 
apply to the damages that are 
recovered against the decedent's 
estate as a result of casualty 
insurance since only the successful 
claimant rather than any of the 
other creditors or heirs or devisees 
are entitled to those proceeds. 


Closing the Estate in One Year 


The Probate Code mandates that 
every petition for discharge shall be 
filed and served upon interested 
parties within 12 months after 
issuance of letters of administration 
“unless the time is extended by the 
court for good cause shown after 
notice to interested parties.”!'8 
A pending wrongful death action is 
of course a meritorious reason to 
keep the estate open. Nonetheless, 
the lawyer without any prodding 
from the court should file his 
petition to show cause why the 
estate should be kept open if the 
wrongful death action is in progress 
or for other good cause. The 
philosophy behind the rule is to 
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PROBATE AND 
WRONGFUL DEATH 


either cause the distribution and 
discharge of an estate within one 
year after issuance of letters or 
require the personal representative 
to report to interested parties in the 
decedent’s estate its full and 
complete status. It was the 
reasoning of the Commission 
responsible for redrafting the Code 
that after one year all interested 
parties should be fully apprised as 
to when they might expect 
distribution and closing of the 
estate. At the end of a year if there is 
a cause of action in wrongful death 
still pending, this is a salutary time 
to advise the interested parties with 
respect to the progress of the 
litigation, the likelihood of 
settlement, expected trial date or 
other peculiar problems that exist. 
The effect of this rule is to compel 
attorneys to stay in contact with 
their clients. The failure of 
attorneys to stay in full and 
complete communication with 


their clients is one of the most 
troublesome problems _ encoun- 
tered by the probate judge. 


Other Probatable Assets 


The thrust of this article has been 
with respect to the prosecution and 
defense of wrongful death actions 
compounded by interaction with 
the Probate Code. Many decedent's 
estate will undoubtedly be funded 
from assets other than those 
accruing from a wrongful death 
action. Consequently, the attorney 
specializing in personal injury 
actions must be familiar with the 
many problems that may arise in 
connection with the administration 
of a decedent’s estate or associate 
with counsel who are knowledge- 
able in such matters.!!® oO 
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After GTE Sylvania 
Vertical Restraints Limiting Intrabrand Competition 


By Stephen E. Nagin 


Ten years ago, proceeding by 
analogy rather than by reasoned 
analysis, the United States Supreme 
Court decided in United States v. 
Arnold Schwinn & Co., 388 U.S. 
365, 87 S.Ct. 1856 (1967), that once a 
manufacturer parted with title, risk 
and dominion over its products it 
could not thereafter restrict either 
the territory or persons to whom 
those products could be 
transferred. 


It didn’t matter whether or not 
there was present an explicit 
agreement or a silent combination 
or understanding with a subsequent 
vendee. It was considered, at least 
by the Supreme Court, per se illegal 
under section 1 of the Sherman Acct, 
since such practices were presumed 
to have a “... pernicious effect on 
competition and lack...any 
redeeming virtue.” Northern 
Pacific R. Co. v. United States, 356 
U.S. 1, at 5, 78 S.Ct. 514 (1958). This 
is similar to the rule first decided in 
1911, that a manufacturer cannot 
lawfully fix prices for future sales of 
its products once title has passed. 
Dr. Miles Medical Co. v. John D. 
Park & Sons Co., 220 U.S. 373, 31 
S.Ct. 376 (1911). Further, a 
consignment agreement can’t be 
used coercively to achieve that 
same end. Simpson v. Union Oil 
Co., 377 U.S. 13, 84 S.Ct. 1051 
(1964). 


Yet, if the same manufacturer — 
placing form over substance — 
were to retain title, risk and 
dominion over the same product, 
and it relegated the position and 
function of its dealers to that of 
agents or salesmen, then there 
would only have been a violation 
of Sherman Act, section 1, if the 
impact of the distributional 
confinement was unreasonably 
restrictive of competition. In other 
words, a “rule of reason” test 
applied where a product was sold 
on consignment with a nonprice 
trade restraint imposed; a per se test 
applied if the product was sold 
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outright but with a trade restraint 
attached. 

Although this seemed to make for 
a tidy 20th century analogy to 
common law contractual rules, it 
was often criticized by lower courts 
[even by the district court that on 
remand authorized Schwinn to 
designate “territories of prime 
responsibility for its distributors,” 
and provided for “profit pass-over” 
to compensate a dealer in whose 
prime area a sale should have been 
directed. 291 F.Supp. 564 (N.D. Ill. 
1968)]. Similar “pass-over” clauses 
were approved in Superior 
Bedding Co. v. Serta Associates, 
Inc., 353 F.Supp. 1143 (N.D. IIL. 
1972); a limitation on sale of hair 
preparations only to professional 
beauticians licensed by the state, 
was approved in Tripoli Co. v. 
Wella Corp., 425 F.2d 932 (3d Cir. 
1970), cert. denied, 400 U.S. 831, 
where it was shown that the 
preparations could be dangerous if 
incorrectly applied; and, in Carter- 
Wallace, Inc. v. United States, 449 
F.2d 1374 (Ct. Cl. 1971), another 
exception was carved out of 
Schwinn where preferential prices 
were granted to avoid resale to 
markets of regular customers, but 
distributors had the option of 
paying regular prices and then 
could resell as they wished. The 
Tenth Circuit begrudgingly 
followed Schwinn in the celebrated 
beer drinkers’ case, Adolph Coors 
Co. v. FTC, 497 F.2d 1178 (10th Cir. 
1974), but recommended that the 
Supreme Court provide a “unique 
product” exception under a “rule of 
reason” test. 

Thus, the stage was set. On June 
23, 1977, Mr. Justice Powell turned 
off the per se spotlight of Schwinn, 
holding in Continental T.V., Inc. V. 
GTE Sylvania, Inc., _— U.S. —_, 
number 76-15, at 20, that “...the 
distinction drawn in Schwinn 
between sale and nonsale 
transactions is not sufficient to 
justify the application of a per se 


rule in one situation and a rule of 
reason in the other.” In overruling 
Schwinn the Court made it clear: 


In so holding we do not foreclose the 
possibility that particular applications of 
vertical restrictions might justify per se 
prohibition under Northern Pac. R. Co. But 
we do make it clear that departure from the 
rule of reason standard must be based upon 
demonstrable economic effect rather than 
— as in Schwinn — formalistic line 
drawing. 
Slip opinion, at 22. 

What does this new pronounce- 
ment [really a fallback to the test 
enunciated in White Motor Co. v. 
United States, 372 U.S. 253, 83 S.Ct. 
696 (1963)] portend for retailers, 
distributors, manufacturers and 
lawyers in Florida (and elsewhere)? 

First, in situations where 
vertically imposed distributional 
restraints are not ancillary to price 
restrictions or do not have a 
demonstrable effect on price, they 
are much less likely to be 
challenged by either the Federal 
Trade Commission or by the 
Department of Justice’s Antitrust 
Division. Since per se litigation 
tends to be cheaper and shorter 
(defendants or respondents are 
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VERTICAL RESTRAINTS 


summarily denied an opportunity 
to rebut government evidence) 
federal antitrust enforcement 
activity can be increased 
significantly without undue 
concern for budgetary restraints in 
areas where per se rules apply. This 
is so, in part, because the awesome 
per se liability probably encourages 
many alleged violators to sign 
consent agreements (which do not 
admit the complaint allegations and 
thus render less likely private 
sector treble damage liability). 
Without a per se rule, there is less 
incentive to settle. After all, it may 
be possible to convince an 
administrative law judge or a court 
that the practices engaged in are not 
unreasonable in a given 
competitive setting (e.g., the 
degree of intrabrand foreclosure, if 
any, is slight; interbrand 
competition is thriving; the product 
is intricate or unusual and requires 
demonstration, etc.). Without a per 
se rule in this area there is less 
likelihood of settlements; therefore 
fewer investigations will be 
authorized and less cases brought. 

Second, since the per se judicial 
standards under which social utility 
of particular commercial practices 
is foreclosed, will no longer apply 
to nonprice related vertical 
restrictions limiting intrabrand 
competition, greater reliance will 
be placed upon economic data. 
More business will be generated for 
private sector industrial 
organization economists. It also 
means that in balancing pro and 
anticompetitive consequences of 
various distributional strategies, 
marketing efficiency data will be 
supplemented by evidence of 
product liability, power investment 
(risk), and other social utility input. 
To the extent that “downstream” 
private challenges rely on showing 
dis-utility of territorial, locational or 
customer restraints, discovery will 
be more expensive and time 
consuming, trials will be more 
complex and longer, and appeals 
will be more likely. 


Third, although the Supreme 
Court has now refused to draw a 
“formalistic line” around branch 
locational restrictions, it is a safe 
assumption that tacit resale price 
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maintenance can be accomplished 

y such vertical restrictions. 
However, producers are ill-advised 
to proceed beyond the Doric 
simplicity of carefully choosing 
their wholesalers or retailers, as 
permitted by United States v. 
Colgate Co., 250 U.S. 300, 39 S.Ct. 
465 (1919), and limiting the 
locations from which they can sell, 
GTE Sylvania, supra. Forcing 
adherence to suggested prices is per 
se illegal; allocating fixed territorial 
boundaries beyond which there is 
no opportunity to sell will be tested 
under a “rule of reason.” White 
Motor Co., Dr., Miles Medical Co. 
and GTE Sylvania. 

For example, suppose EZ 
Compass and Chart Company (one 
of many boating after market 
compass manufacturers) develops 
an exciting new line of shockproof 
small boat compasses that self 
correct for magnetic deviation and 
are available in a number of 
popular color casings. Heavy 
national advertising creates a strong 
demand for the EZ line, which is 
available throughout Florida at a 
number of boat supply dealers — at 
least one or two in each major 
coastal community. EZ knows it has 
hot selling items and requires its 
retailers to promote the line locally, 
prominently display all colors, 
maintain sufficient inventory for 
anticipated demand, demonstrate 
their uniqueness and, if necessary, 
service or exchange any defective 
compass. It is hoped (although not 
directly communicated) that these 
franchise requirements will 
encourage the dealers to charge 
high retail prices. 

ABC Boat Supply, in North 
Miami, decides to open a discount 
store in Ft. Lauderdale, and knows 
that the EZ line would be a fantastic 
loss leader to attract customers. 
Based on GTE Sylvania, ABC could 
be limited to merely one location 
from which it would be able 
to conduct its business (thus it 
couldn’t open a second store in 
Broward County and demand that 
EZ supply it with the colorful line in 
competition with Ft. Lauderdale 
boat supply dealers). If EZ 
skillfully selects dealers in 
essentially noncompeting locations 
in Dade County and throughout the 
state, it would be possible for EZ to 
tacitly maintain high retail prices. 

It may be an end-run on Dr. 
Miles, but the latest GTE Sylvania 


decision impliedly permits it under 
a “rule of reason” test. This may 
encourage EZ to permit only one or 
two dealerships in Tampa, 
Pensacola, Jacksonville, Miami, 
etc. It can impose inventory, 
display, demonstration and 
promotional requirements, but not 
a no-discount policy. Of course, an 
individual dealer might choose to 
discount the EZ products because 
of still interbrand competition, due 
to a desire to obtain scale 
efficiencies that higher sales 
volume will permit, or for any other 
legitimate reason. If this is 
anathema to EZ’s overall market 
plan (i.e., ABC decides to operate a 
discount mail order department in 
its Miami store), can the individual 
dealer be terminated without 
running the risk of an antitrust suit? 

So long as a refusal to deal is not 
made in furtherance of a concerted 
program to terminate all 
discounters, to fix prices or to 
attempt to monopolize any part of 
commerce, it is probably legally 
unobjectionable. If, over a period 
of time a pattern develops whereby 
only discounters are terminated, 
then an effect on price can be 
established on GTE Sylvania 
notwithstanding, a per se action 
could be maintained for vertical 
price fixing. 

Schwinn may have been one of 
the most distinguished and limited 
per se decisions spotlighted by the 
United States Supreme Court. Now 
that its ten-year limelight has 
ended, however, the scales of 
justice will balance new 
distributional schemes with a closer 
look at the stage, a consideration of 
the audience and a more complete 
reading of the script. Oo 
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By Burton Young 


The American Bar Association is 
still, to many, the Big Daddy of 
establishments in these United 
States. 

The organized bar, in the distant 
past, operated in a strange and 
shameful way. Bigotry reigned. 
The bar’s main purpose was to self- 
serve its silk-stocking membership. 
Minorities and women were 
discriminated against and 
discouraged from participating in 
bar-related activities. 

The overall theme was ways and 
means to assist and improve the lot 
of the legal profession. And the 
legal profession was defined as the 
rich and powerful super-large law 
firms and their members in Any- 
City, U.S.A. 

But that was yesterday. 

The American lawyer of the post 
World War II generation stood up 
and spoke up. They infiltrated the 
august and sanctimonious 
American Bar Association and 
infused it with a double shot of 
social awareness. They zeroed in 
and targeted archaic laws and legal 
practices for reform. They struck 
out at professional hypocrisy and 
the legal charlatans by modermizing 
the ethical Canons into a modern 
Code of Professional Responsibil- 
ity. They decried man’s inhumanity 
toward man by urging the United 
States Senate to ratify the Genocide 
Convention. 

In sum, the American Bar 
Association is now on a rampage of 
meaningful and deliberate reform. 
It is as if there is a race to catch up 
with time lost. It is as if we have to 
apologize to ourselves and to our 
fellow citizens for our complacen- 
cy. But the rampage, at times, is met 
by a rout. There are still the vestiges 
of past philosophies that 
periodically surface and effectively 
plead for the return of the status 
quo. 


The American Bar Association: 


A New Look at the Old Guard 
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An overriding concern of the new 
leadership of the American Bar 
Association is, as it must be, with the 
dramatic changes that are taking 
place in the practice of law. We are 
in the midst of a procedural 
revolution. We have entered the era 
of the computer, of lawyer 
specialists, of paraprofessionals, of 
legal clinics, of compulsory 
continuing legal education, of 
cameras and television equipment 
in the courtroom, of professionally 
managed judicial labor, and soon to 
be, of advertising. Again, the list is 
incomplete. However, add all of 
these futuristic legal tomorrowisms 
to the current day concerns of the 
bar, such as the sorry public image 
of the legal profession, the constant 
attacks upon the administration of 
justice, the clogging of our federal 
judicial system, the exodus from the 
judiciary (especially the federal 
judiciary), because of inadequate 
judicial salaries - and that 
will provide a sample agenda of the 
House of Delegates for debate and 
decision. The problems of the legal 
profession outnumber the solutions. 
It is an almost constant struggle. 

The arena for both sides is the 
American Bar Association’s House 
of Delegates. That is where the 
action is. That body is all important. 
It represents not only the various 
groups within the Association, but 
the entire legal profession. There 
are approximately 360 House 
members. The House is comprised 
of delegates elected by Association 
members in their states, delegates 
from every state bar and the larger 
local bar association, other national 
legal organizations, delegates 
elected by the sections and the 
assembly, the Attorney and deputy 
Attorney General of the United 
States, the Solicitor General and the 
director of the Administration 
Office of the United States Courts 


are members of the House by virtue 
of their office. Some past 
association officers are grandfa- 
thered in as House members.! 

The House convenes twice yearly 
to consider the reports and 
recommendations of sections, 
committees and other Association 
entities. And it makes its policies 
and takes affirmative or negative 
positions. Additionally, the House 
technically elects Association 
officers. (More about this later). 

Delegates are expected to attend 
the midyear meeting usually held in 
February and the annual meeting 
usually held in August. Delegates 
pay their own expenses to the 
annual meeting, but are entitled to 
reimbursement of travel expenses 
(coach rates or economy class fares) 
to attend the midyear meeting. 

When the House is not in session, 
the American Bar Association is run 
by its 16-member Board of 
Governors and its six ex officio 
members (the Association’s officers 
and past president). Each Board 
member is elected for a three-year 
term by the House. There is some 
sort of “gentleman’s agreement” 
whereby governor seats are rotated 
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among the states in one of the 
fourteen districts that is entitled toa 
representative on the Board. The 
Board also approves the budget of 
the Association. 

Other than the deliberations of 
the necessary, but terribly dry, legal 
housekeeping matters proposed by 


record 


the many sections and committees 
of the American Bar Association, 
being a member of the House is at 
different times exhilarating, 
intellectually exciting, exhausting 
and frustrating. 

One of the great shockers and 
disappointments that I experienced 
as a new House member many 
years ago was the undemocratic 
way that the American Bar 
Association usually elects its 
officers and Board of Governor 
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members. Though the House 
ostensibly elects, the fact is that the 
House rubber-stamps the selection 
of officers nominated by a majority 
of the 50 state delegates.” 

So, in effect, it only takes 26 
people to elect the president of an 
approximate 200,000 persons 
professional group. The politicking 
is fierce. State Delegates are wined 
and dined, which is all part of the 
wooing process. Candidates line up 
for years in advance for high bar 
office. However, and it is about 
time, there is a strong movement 
now to change this antiquated 
procedure that is a carry-over of the 
inbreeding concept applied for 
years and years past. 

The American Bar Association 
has come a long way, and the 
profession is all the better for it. 
Simply, it has abandoned the lip 
service and reaffirmed by deed one 
of its constitutionally mandated 
purposes: “ . to apply the 
knowledge and experience of the 
profession to the promotion of the 
public good.” 


! The Florida delegation to the House of 
Delegates is comprised of 15 members. 

2 There is an alternate, but seldom used 
method, for nominating the officers and 
Board of Governors members. It is a 
cumbersome procedure requiring a number 
of signatories to a petition. This procedure 
was utilized in 1976 when a Delegate from 
Texas offered himself for president-elect 
and ran against the nominee of the State 
Delegates. The Delegate from Texas was 
overwhelmingly defeated. 
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Florida Legal Literature 


The University of Florida Law 
Review is published four times a 
year by students at the Holland Law 
Center, Gainesville, Florida 32611. 
An abstract of articles in Volume 
29:3 submitted by Managing Editor 
Charles S. Modell follows: 


Lien Rights and Construction 
Lending: Responsibilities and 
Liabilities in Florida, by Russell M. 
Blain 

The Florida Mechanics’ Lien 
Law, in attempting to provide a 
balanced framework for the 
protection of all parties involved in 
construction projects, has evolved 
into one of the largest and most 
complicated segments of the 
Florida Statutes. Unsuspecting lien 
claimants have lost statutory rights 
and owners have lost the benefit of 
limited liability. Lien claimants 
who have fully complied with the 
statutes in many instances have 
forfeited their statutory rights 
because of the superiority of prior 
recorded mortgages. Florida courts 
in some instances have granted 
statutory or equitable lien rights to 
lienors who failed to perfect 
statutory rights adequately or who 
have lost priority to mortgage liens. 
The uncertainties and side effects 
that have arisen in the application of 
statutory and equitable liens have 
reduced the protection afforded 
lenders, owners, and lien claimants. 

The student note, Lien Rights and 
Construction Lending: Responsi- 
bilities and Liabilities in Florida, 
analyzes mechanics’ and equitable 
lien rights in the construction 
lending context and traces the 
developing philosophy behind the 
Mechanics’ Lien Law and the 
equitable lien doctrine. Analysis of 
the case precedents for granting 
equitable liens when mechanics’ 
liens have failed illustrates the trend 
toward broadening the equitable 
lien doctrine and the resulting 
application of uncertain equitable 
principles. Lending institutions 
have no means to protect 
themselves from equitable lien 
assertions and resultant proceed- 
ings. Consequently, the intent that 
rights under the Mechanics’ Lien 


Law be _ based on statutorily 
prescribed facts has been eroded. 
The student author concludes 
that Florida should seek to further 
the goals attempted in enactment of 


the existing law: providing 


maximum protection to lienors 
while at the same time preventing 
owners and lenders from being 
subject to double payment for the 
same work. The author further 
suggests a form of statutory stop 
notice as a possible alternative for 
Florida and discusses precautions 
necessary to minimize the threat of 
work stoppages, spurious claims, 
and other pitfalls of stop notice 
statutes enacted in other states. 


State and Local Taxation in Florida: 
The Appellate Maze, by David S. 
Boyce 

Basic to the appearance of 
impartiality in tax appeals is 
recognition of the importance of 
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the separation of the judicial and 
administrative functions. In an era 
when decisions by the executive 
branch are increasingly determin- 
ing substantial rights of individuals, 
the student note, State and Local 
Taxation in Florida: The Appellate 
Maze, takes a hard look at the extent 
to which the executive branch is 
and should be performing tax 
appeals functions essentially 
judicial in nature. 


First, with respect to local 
taxation, the author finds that 
despite extensive recent legislative 
revision of the procedures for 
appealing ad valorem real property 
and tangible personal property 
taxes, the primary link in the 
administrative appeals process 
remains a board composed of three 
county commissioners and two 
school board members. These 


officials are also responsible for 
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devising and administering public 
budgets based on tax revenues and 
it is fair to say that the competing 
need to preserve revenue is not 
conducive to granting a taxpayer an 
impartial hearing. 

A similar problem of identifying 
and limiting the proper role of those 
administering tax assessments has 
existed with the appeal of taxes 
levied by the state. Recent 
enactments by the Florida 
legislature, seeking to make general 
administrative appeals uniform and 
just, have been interpreted by the 
executive branch as overriding 
previous statutory provisions and as 
imposing mandatory administra- 
tive review of tax assessments with 
a newly restricted level of judicial 
review. The First and Second 
District Courts of Appeal have 
resisted this incursion on judicial 
function. The Supreme Court of 
Florida has yet to decipher the 
conflicting statutory provisions or 
to rule on the validity of the position 
of the executive branch. In light of 
these problems the note analyzes 
the institutional structures for 
Florida tax appeals, the specific 
provisions for appeals procedures, 
the adequacy of each in attaining 
the ideals for an appeals system and 
possible avenues for reform. 


Debtors’ and Creditors’ Due 
Process: Applying the Balancing 
Standard, by Jeffrey F. Hetsko 


Prejudgment writs of attachment 
and garnishment have long been 
important tools for the protection 
of the creditor. By removing certain 
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assets from the debtor's control 
prior to a final determination of 
liability, the creditor secures 
immediate protection from 
intentional or negligent damage to 
property that may provide the only 
means for satisfying his claim once 
it is reduced to judgment. 

Despite the lack of notice and 
hearing inherent in the prejudg- 
ment seizure process, attachment 
and garnishment were rarely 
challenged on procedural due 
process grounds before 1969. In 
that year, however, the United 
States Supreme Court in Sniadach 
v. Family Finance Corp. 
dramatically increased the 
constitutional scrutiny accorded 
creditors’ prejudgment remedies. 
In Debtors’ and Creditors’ Due 
Process: Applying the Balancing 
Standard, the author reviews and 
analyzes the major Supreme Court 
decisions following Sniadach as 
well as the lower court applications 
of those decisions. 


Insurance Proceeds and Estate Tax 
Apportionment: The Florida 
Dilemma, by Michael D. 
Tannenbaum 


The burden of the federal estate 
tax attributable to life insurance 
proceeds included in a decedent's 
gross estate is allocated to the 
beneficiary to the insurance 
proceeds by the Internal Revenue 
Code. Many state apportionment 
statutes also give the executor the 
power to seek reimbursement from 
anyone in possession of assets that 
are included in the gross estate but 
that do not come into the possession 
of the executor. Therefore in most 
cases, the insurance company or the 
beneficiary will be forced to 
contribute that portion of the estate 


tax attributable to the proceeds 
which are in their possession. 

Florida’s apportionment statute 
prohibits an executor from 
recovering any of the estate tax 
from insurance companies. 
Therefore, if the insurance policy 
included in the gross estate has a 
settlement option whereby the 
insurance company either retains 
the proceeds for a future payout or 
makes installment payments over a 
period of time, the executor in 
Florida is forced to seek 
reimbursement for estate taxes 
attributable to insurance proceeds 
from a beneficiary who has yet to 
receive most or all of the proceeds. 
Serious hardship can befall the 
executor, the beneficiary, and the 
residuary legatees in that situation. 
In a_ student note, Insurance 
Proceeds and Estate Tax 
Apportionment: The Florida 
Dilemma, the student author 
compares the available alternatives 
and concludes that Florida should 
change its apportionment statute to 
remove the prohibition on 
collecting estate taxes from 
insurance companies. 


The other works found in this all- 
student issue are: Striking a Balance 
Between the Norris-LaGuardia and 
the Labor Management Relations 
Acts: Is it Still Feasible After 
Buffalo Forge?; The NLRB and the 
Duty of Fair Representation: The 
Case of the Reluctant Guardian; 
and Gender Based Discrimination 
and Equal Protection: The 
Emerging Intermediate Standard 
(Craig v. Boren, 97 S.Ct. 451 
(1976)). 


ERRATA 


Improper sequence of pages 
occurred in June 1977 issue of the 
Journal, which affected reading of 
the article “Florida Will and Trust 
Drafting” by Russell McCaughan. 
The article should be read in the 
following sequence: pages 341, 
344, 345, 342, 343, 346, 347. 

Crimina! “Law column footnotes 
on page 374 should follow page 
383.The Journal apologizes for this 
inadvertent scrambling of pages. 
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Florida Age Discrimination in Employment 
Act — A Cautious First Step 


By Wayne J. Birschbach 


Discrimination in employment is 
usually associated with race, sex, 
or religion where such biases have 
no relationship to the ability to 
perform a job. Age discrimination is 
distinguishable from other forms, 
however, because it is recognized 
that work efficiency and 
productivity tend to decline with 
age. In a youth-oriented society, 
an important aspect of age 
discrimination is that it does not 
seem as morally offensive as other 
forms of discrimination and _ is 
therefore more easily accepted. 


Congress confronted this 
problem in 1967 and passed the Age 
Discrimination in Employment 
Act (Hereinafter ADEA).! ADEA 
forbids employers from arbitrarily 
discriminating on the basis of age. 
Many states have adopted plans 
similar to ADEA which encourage 
informal conciliation through the 
Wage and Hour Division of the U.S. 
Department of Labor before 
permitting commencement of civil 
actions by aggrieved individuals.? 
Following this discernible trend, 
the Florida Legislature enacted the 
Florida Age Discrimination in 
Employment Act (hereinafter 
FADEA)? during its 1976 session. 


Promoting the concept of 
employment on the basis of ability 
is the express legislative purpose of 
FADEA.‘ The legislature 
recognized that the setting of 
arbitrary age limits with respect to 
employment has become a 
common practice® It further 
acknowledged that the incidence of 
unemployment among older 
workers, whose numbers are great 
and growing, is higher than among 
younger workers. FADEA places 
no age limitation on the persons 
protected, unlike ADEA, which 
applies only to persons who are at 
least 40 but less than 65 years of age. 


A major weakness in FADEA is 
that it does not apply to private 
employers. Its coverage is limited 
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to public employers,’ labor 
organizations, and employment 
agencies,® with specific exemption 
for state law enforcement and 
firefighting agencies.'® The 
employment agencies covered 
include those regularly undertaking 
to procure employment with or 
without compensation, as well as 
agencies in the state and local 
system receiving federal 
assistance.!! Since public 
employers were already forbidden 
from discriminating on the basis of 
age,'2 the scope of FADEA 
prohibitions extends very little 
beyond that which existed prior to 
the passage of the Act. 


Public employers are prohibited 
from discharging, mandatorily 
retiring, or refusing to hire any 
individual due to his age.'* They are 


forbidden from classifying 
employees on the basis of age 
which in any way would deprive 


those persons of employment 
opportunities. FADEA bars 
reducing other employee wages to 
the rate of an employee alleging 
discrimination for the appearance 
of compliance.'* FADEA does, 
however, allow an employee to 
consent to a reduction in his wage 
rate.'5 This creates the risk of 
employer coercion because an 
older employee, concerned with 
job security, could be extremely 
vulnerable to compelling 
persuasion or outright threats of 
dismissal. 


The Act prohibits employment 
agencies from either refusing to 
refer applicants due to age or 
classifying applicants for 
employment on the basis of age.'® 
Labor organizations are proscribed 
from either excluding or expelling 
anyone among their membership or 
classifying their membership in any 
way when age is a factor considered 
for such discrimination.'? Unions 
are also expressly prohibited from 
coercing employers to violate the 
Act and are subject to independent 


liability for such actions. Public 
employers, employment agencies, 
and labor organizations alike 
cannot discriminate against any 
person because that individual has 
participated in any investigation, 
proceeding, or litigation under the 
Act, nor may they print any notice 
or advertisement relating to 
employment indicating any 
preference based on age.!8 
Furthermore, the regulated entities 
must post in conspicuous places 
notices imparting sufficient 
information to effectuate the 
purposes of FADEA. 
Exceptions to Liability 
Furnishing employer defenses 
similar to those available under 
ADEA,'"® FADEA makes excep- 
tions to liability for age 
discrimination to accommodate 
valid business interests. These 
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include bona fide occupational 
qualifications (BFOQ) reasonably 
necessary to the normal operation 
of the particular business, bona fide 
seniority systems or employee 
benefit plans, and discharges or 
other disciplinary measures taken 
for good cause.”° In conformity 
with ADEA,?! the statutory 
defenses supplied employers also 
exist for employment agencies and 
labor organizations’ benefit as 
well. 

The Florida Supreme Court has 
upheld a BFOQ defense relied on 
by the Highway Patrol in Ridaught 
v. Division of Florida Highway 
Patrol.* Basing the action on the 
statute which forbade only public 
employees from discriminating on 
the basis of age,% the plaintiff 
alleged age discrimination when 
the Highway Patrol refused to 
reinstate him because he did not 
meet the hiring requirement of 
being less than 35 years old. The 
court, recognizing the special 
nature of the duties required of 
patrolmen, rejected the contention 
that age restrictions established 
through published specifications 
were unconstitutional. 

The FADEA prohibition of 
mandatory retirement is an 
innovation among §state-enacted 
age discrimination in employment 
statutes. Because age has not been 
labeled a suspect classification, nor 
employment a fundamental right, 
courts have generally applied only a 
minimal scrutiny standard®* when 
passing upon constitutionality of 
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mandatory retirement legislation 
under the equal protection clause of 
the U.S. Constitution. The U.S. 
Supreme Court recently upheld the 
constitutionality of mandatory 
retirement for law enforcement 
officers in Massachusetts Board of 
Retirement v. Murgia.2" Although 
questioning the wisdom of that 
legislative action,mandatory 
retirement was viewed by the 
Court as a legitimate exercise of the 
state’s police power. Given the 
special requirement of individual 
physical capacity and the special 
circumstances of job demands in 
the law enforcement field, the 
precedential value of Murgia in 
relation to other types of 
employment is uncertain. 

Florida courts have not yet had 
an opportunity to address the 
constitutionality of mandatory 
retirement provisions. Neverthe- 
less, the legislature has seen fit to 
forbid mandatory retirement in 
Florida, with the exception of 
private employers and those able to 
circumvent the prohibition by 
defending against a FADEA action 
on the basis of maintaining a bona 
fide employee benefit plan which 
requires involuntary retirement. 
Due to these broad exceptions, the 
proscription of mandatory 
retirement may be virtually 
unenforceable and will remain 
ineffective unless private 
employers are brought under 
FADEA restraints. 


Additional Legislation 


Legislative concern for age 
discrimination in employment 
manifested itself in additional 
legislation enacted in conjunction 
with FADEA.* Provided are novel 
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options for FADEA-protected 
employees who are 65 years or 
older and in Florida’s Career 
Service System. This legislation 
proscribes the retirement of an 
employee solely because he has 
attained the age of 65. In addition, if 
an employee is retired it must be for 
cause or other charges as specified 
by the agency, and if a continuation 
in employment beyond age 65 is 
approved, the employer shall not 
be required to justify his actions.” 
The employee may appeal his. 
involuntary retirement to the 
Career Service Commission, an 
administrative review panel 
appointed by the Governor,” and 
shall continue in employment 
pending appeal. Should the 
employee succeed before the 
Commission on appeal, he cannot 
be retired for one year following 
the date of the decision unless the 
agency can show the Commission a 
sufficient decline in the employee’s 
capability to perform the job.*! At 
the agency’s discretion, an 
employee who is not able to 
perform the full duties of his 
position may be transferred to a less 
demanding position accompanied 
by corresponding reduction in pay. 
Such transfer is also subject to 
appeal by the employee.* 

Although this legislation is a 
refreshing departure from the 
rigidity of involuntary retirement in 
other civil service systems, it could 
be improved if the employee was 
permitted limited participation in 
the decision which effectuates his 
transfer. Should the less demanding 
position fail to fulfill the needs of 
the employee or be completely 
unacceptable to him, the plan could 
be used as a pretext for 
involuntarily retiring him. 
Admittedly, there are trade-offs 
between involuntary retirement 
and its discouragement by the 
instant plan. However, giving the 
employee a voice in the transfer 
decision could prevent employee 
appeals, which generate employer- 
employee friction, and ensure the 
effective implementation of the 
legislative intent to keep capable 
state employees at work even if 
beyond the traditional retirement 
age. 

The true innovation of the 
Florida legislation lies in allowing 
employees at age 65 to work in part- 
time positions for the purpose of 
gradually phasing the employee out 
of employment, assuming 
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employer and employee mutually 
agree. By permitting a gradual 
withdrawal from employment, not 
only will the employee have the 
advantage of gradually adjusting to 
retired life, but his income will not 
undergo the drastic cut of full 
retirement. Moreover, by rejecting 
the arbitrary retirement age of 65 
and providing the employee with 
some flexibility in planning his later 
years, the needs of the individual 
are served, as they often are not 
under employee benefit plans with 
rigid involuntary retirement ages. 


Remedies Insufficient 


The remedies made available by 
FADEA are insufficient and are 
likely to generate litigation. 
Although administrative remedies 
are provided for employees in the 
Career Service System, the 
exclusive remedy available for 
other aggrieved individuals is a civil 
action for such legal and equitable 
relief as will effectuate the purposes 
of the Act. The career service 
employee is not entitled to bring a 
civil suit unless the Career Service 
Commission fails to afford a fair 
and equitable hearing; decides 
contrary to the substantial 
evidence; or bases its decision 
contrary to existing statutes, rules, 
or regulations.** Major deficiencies 
of FADEA include the absence of 
prescribed time limitations and 
designated forms of notice when 
bringing civil actions, and the 
failure to provide any informal 
methods of conciliation for 
noncareer service employees 
seeking relief from alleged 
discrimination. A civil suit may be 
appropriate for seeking an award 
for damages, but the adversary 
system may prove less conducive to 
the remedies of reinstatement or 
promotion. 


FADEA’s coverage and remedies 
are so limited in scope that the 
ADEA requirement of resorting to 
available state remedies before 
instituting a federal action will be a 
minimal obstacle.*” Federal relief 
will continue to be sought in all 
cases where the alleged 
discrimination emanates from a 
private employer because it is the 
only relief available. Where an 
employment agency or labor 
organization has allegedly 
discriminated on the basis of age, 
however, a FADEA action would 
be required if the aggrieved 


individual does not fall within 
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ADEA’s limited age requirements. 
Furthermore, if there are in fact any 
situations which will fall under 
FADEA’s mandatory retirement 
prohibition, a FADEA action 
would be necessary because ADEA 
does not forbid mandatory 
retirement. 


A major problem in combining 
ADEA and FADEA for the benefit 
of the employee is the lack of 
administrative machinery to 
implement and develop the law of 
FADEA. Although a plaintiff must 
give the state 60 days under ADEA 
to remedy the alleged discrimina- 
tion before turning to federal 
relief,** it is unlikely 60 days will be 
sufficient for the resolution of a 
state civil suit. It is also unclear 
whether a plaintiff can dismiss his 
state action subsequent to initiating 
a federal action upon passage of the 
required 60 days. In Goger v. H.K. 
Porter Co., * one federal court 
concluded that ADEA does not 
require a plaintiff to exhaust his 
state remedies once the state has 
been provided with its 60-day 
period. 

In summary, FADEA has 
progressive features which will 
likely influence the age 
discrimination legislations in other 
states. The most important 
innovations are coverage of the 
entire age spectrum and_ the 
prohibition of mandatory 
retirement. In addition, the 
legislation accompanying the 
passage of FADEA provides career 
service employees with alternatives 
to full retirement, such as 
transferring to less demanding 
positions or working on a part-time 
basis. 

The principal defect of FADEA 
is its failure to subject private 
employers to its prohibitions, 
resulting in no protection for the 
majority of employees in Florida. A 
second major flaw is the absence of 
administrative procedures outside 
the Career Service System for 
informal methods of conciliation in 
resolving employer-emloyee 
disputes over alleged discrimina- 
tion as a predicate to resorting to the 
expense and delays of civil actions. 
One suggestion would be to permit 
the filing of complaints with the 
Department of Community 
Affairs,*° an established agency 
which should be capable of 
handling complaints of racial 
discrimination as well as those 
involving age. The _ procedural 
requirements of the Act, moreover, 


should be redrafted in a detailed 
manner in order to set out what is 
expected of the aggrieved 
individual in terms of notice and 
timeliness of action. 

FADEA is well-intentioned 
legislation, but should be amended 
to assure employees the fullest 
protection possible while 
preventing excessive infringement 
on the employer’s prerogative to 
secure employees compatible with 
his needs. Although unemployment 
is an especially troublesome 
problem for many people today, 
older employees must not be 
deprived of their useful function in 
society simply because they are no 
longer young. oO 
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Banking Community 


By Arden Doss, Jr. 


Enacted into law on June 8, 1977, 
House Bill 1250 authorizes 
international banking corporations 
to establish banking agencies and 
representative offices in Florida. 
Reversing a policy against in-state 
offices that was entrenched for 
decades, the bill permits foreign 
banks to use Florida as an 
operations center, a source for 
funds, loans and investments and an 
outpost for following customers 
that reside or do business in this 
state. This article will discuss the 
license requirements for 
establishing an agency or a 
representative office and_ the 


activities in which each may 
engage. 
License Requirements 


To establish a banking agency or 
representative office in Florida, an 
international banking corporation 
must first receive a license issued by 
the Florida Department of Banking 
and Finance. The licensing 
procedures under the bill are 
effective immediately although a 
banking agency or representative 
office may not be opened prior to 
January 1, 1978.! 

Licenses may be issued only to 
applicants that meet criteria which 
significantly distinguish Florida’s 
policies from the tax haven banking 
centers of the Caribbean. 


Foreign Banking Corporations 
Only 


Only banking corporations 
organized and licensed under the 
laws of a foreign country may be 
licensed in Florida.*? National and 
state banks from other states are 
thus excluded, as are domestic or 
foreign insurance companies, 
savings and loan associations and 
other financial institutions not 
licensed as a bank. 

The bill does not specifically 
define the term “banking 
corporation.” While commercial 
banks, which take demand deposits 
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and make commercial loans, are 
clearly banking corporations, it is 
unclear whether other so-called 
“banks,” such as development 
banks, investment banks and 
merchant banks, are embraced by 
the definition. 


A broad, all-inclusive definition is 
likely to be used for several reasons. 
If a narrow definition is applied, 
any entity which is not considered a 
bank would be unable to obtain a 
license. Such an entity could, 
nonetheless, open branches 
throughout Florida without such a 
license, because a foreign 
corporation which is not a bank 
may establish offices in Florida for 
the conduct of its business under 
sections 607.307 and 607.321 of the 
Florida General Corporation Act. 


A broad definition of the term 
“bank” would thus place more 
entities under the licensing 
requirements of the Department of 
Banking and Finance, and further 
the legislative objective of 
expanding the international 
financial community in Florida ona 
carefully regulated basis. 


The bill repeatedly refers to 
foreign corporations but not other 
business entity forms, such as 
societies, associations, coopera- 
tives, joint stock companies, 
business trusts, trusts, foundations, 
proprietorships and partnerships. 
This suggests that banking entities 
other than banking corporations 
may not be licensed. Presumably 
this result, which exalts form over 
substance, can be avoided by a 
regulatory interpretation that 
entities with corporate character- 
istics may be licensed, irrespective 
of the technical form or descriptive 
label given the entity. 


Minimum Net Worth 


Before receiving a license for a 
banking agency, an international 
banking corporation must 
demonstrate that the actual value of 
its assets is at least $25,000,000 in 


business 


excess of liabilities.* This 
requirement applies to the 
worldwide assets and liabilities of 
the international banking 
corporation and apparently must 
be reflected in a detailed statement 
of financial condition as of a date 
within 60 days prior to the date of 
an application for license. This 
minimum net worth requirement is 
not a condition to receiving a 
license for a representative office.‘ 
While clearly excluding the 
numerous “suitcase banks” that 
have proliferated in the popular tax 
haven countries, the minimum net 
worth requirement will also 
substantially limit the number of 
Latin American banks eligible for a 
license. For example, of the 897 
banks of the world reporting 
deposits of at least $ 250,000,000, 
less than 5% (42) were from Latin 
America (predominantly Brazil).5 
While the correlation between net 
worth and deposits will vary, it is 
unlikely that Latin American banks 
will represent a significantly 
different percentage of the world’s 
banks in terms of net worth over 
$ 25,000,000. 
Reciprocity 


Under the bill, the Department of 
Banking and Finance may not 
“issue a license to an international 
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banking corporation unless it is 
chartered in a country which 
permits any bank having its 
principal place of business in the 
State of Florida to establish similar 
facilities therein or exercise similar 
powers.”® 

Read literally, this language 
would appear to bar international 
banking corporations from Florida 
if the corporation is chartered in a 
country that excludes any Florida 
bank from establishing similar 
facilities, irrespective of the reason 
for exclusion (i.e., the Florida bank 
may be too small or financially 
incapable of supporting the 
facility). A similar result might also 
occur if the foreign country granted 
to Florida banks different powers 
than applicable in Florida (for 
example, a more favorable lending 
limit but a restriction on lease 
financing); or granted the same 
powers but required that such 
powers be exercised through a 
different entity (such as a 
subsidiary bank as opposed to an 
agency). 

Hopefully, the Department of 
Banking and Finance will avoid 
such uncontemplated pitfalls by 
interpreting the language 
generically, so that the reciprocity 
requirement will be fulfilled as long 
as Florida banks in general are 
admitted to a foreign country 
pursuant to criteria and under terms 
and conditions which, taken as a 
whole and with due regard to local 
banking practices, are substantially 
as favorable as the criteria and 
terms and conditions existing in 
Florida. 


Rather than conduct an extensive 
investigation or require elaborate 
proof as to the existence of the 
required reciprocity in the case of 
each application, the Department 
of Banking and Finance might also 
consider publishing a general order 
applicable to countries from which 
applications are received or are 
likely to be received, stating that the 
required reciprocity will be 
deemed fulfilled unless an 
intervenor should establish the 
contrary. 


Licenses 

Qualified international banking 
corporations may be licensed to 
operate a banking agency or 
representative office for period of 
one year. An agency may have only 
one office in Florida.’ 

Upon application the license will 
be renewed annually if the 
international banking corporation 
“is in a safe and sound condition, 
has complied with all requirements 
of law with respect to the 
international bank agency, and. . . 
such renewal of the license will not 
be detrimental to the public 
interest.”® 

The renewal of a license would 
thus not necessarily appear to be 
dependent upon the international 
banking corporation continuing to 
meet the original requirements for a 
license. A change in the corpora- 
tion’s net worth or change in the 
reciprocal banking laws of the 
country in which the corporation is 
chartered, for example, would not 
automatically preclude license 
renewal. 

A license may be suspended or 
revoked, however, if the 
“international banking corporation 
does not meet all requirements for 
original licensing or any of the 
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criteria established. . .for renewal of 
licenses.”® The use of the permissive 
but not obligatory phrase “may be 
suspended or revoked” in reference 
to the failure to meet original 
licensing requirements leaves the 
question of suspension or 
revocation to the discretion of the 
Department of Banking and 
Finance. The department should be 
understandably hesitant to suspend 
or revoke the license of a sound and 
prosperous banking agency merely 
because the foreign country in 
which the international banking 
corporation is chartered changes its 
laws as to the admission of Florida 
banks. 


Permissible Activities 


The bill provides that “No 
representative office shall conduct 
any banking business in this state.”!° 
When viewed in the context of what 
is considered a banking business, 
this provision is not the all- 
encompassing prohibition it might 
seem. 

Banking activities in this state by 
the representative office, in the 
sense of taking deposits, lending 
money or exercising fiduciary 
powers are clearly precluded. But 
the bill explicitly states that a 
representative office of a foreign 
bank “exists for the purpose of 
acting in a liaison capacity with 
existing and potential customers of 
such international banking 
corporation and to generate new 
loans and other activities for such 
international banking corporation 
which is operating outside the 
state.”!! 

In other words, the representa- 
tive office may generate loans, 
deposits, letters of credit and other 
business for a foreign bank, similar 
to the so-called “loan production,” 
“trust production” or “business 
production” offices that national 
banks now maintain. The resulting 
loans may fund business operations 
in Florida and be secured by assets 
in Florida and the deposits may be 
derived from Florida clients as long 
as the loans are made and deposits 
held by the foreign bank outside the 
state of Florida. 

The spirit of the bill with respect 
to representative offices is perhaps 
best described by Senator George 
Firestone, a leading supporter of 
the bill in the Florida Senate, who 
advises “In passing the Bill, we did 
not intend for representative offices 
to be opened in Florida merely for 
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the purpose of allowing foreign 
bankers to attend cocktail parties. 
We fully expect that such 
representative offices will pursue 
and generate a broad range of 
business for foreign banks 
operating outside the United States. 
Such offices must have this latitude 
if they are to justify their 
existence.”!” 


Banking Agencies 


Banking agencies do not have the 
powers conferred on domestic 
banks relating to branches and 
facilities, remote financial service 
units and deposits of public funds, 
but are otherwise subject to all the 
provisions of the Florida Banking 
Code and may, with the exceptions 
discussed later, engage in a general 
banking business authorized under 
Chapter 659 of the Florida 
Statutes.!° 


Domestic as Opposed to 
International Activities 


As originally drafted, the bill 
provided that an_ international 
banking corporation having a 
licensed banking agency would “be 
authorized to conduct a general 
banking business in like manner as 
banks existing under the laws of this 
state.’’'4 This language is 
substantially the same as that in 
§41A-3307 (e) of the Georgia Code, 
for the obvious reason that the 
legislation was intended to be 
competitive with what Georgia has 
offered foreign banks since 1974. 

The bill was rewritten to conform 
with Senate Bill 209, however, so 
that the bill, as indicated, provides 
that a banking agency “‘is 
authorized to transact only such 
limited business in this state as is 
clearly related to and is usual in 
international or foreign business 
and financing international 
commerce.”!5 

This language appears to have no 
precedent in other legislation by 
states actively promoting their 
international banking community 
(New York, Illinois, California, 
Massachusetts, Washington and 
Georgia). The language partially 
resembles federal policy with 
respect to Edge Act Corporations, 
which may transact “such limited 
business in the United States as is 
usual in financing international 
commerce.”!® 

The Senate Committee on 
Commerce, which first applied the 
language, reports only that the bill 
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“adds to the list of proscribed 
activities a prohibition on making 
loans within the state.”!7 This 
committee report cannot be taken 
literally, however, as loans made by 
a banking agency to finance an 
international transaction (aloantoa 
Brazilian coffee producer, for 
example), were clearly intended to 
be permitted even if the loan were 
made by the agency from its offices 
in Florida. 

Representative Elaine Bloom, the 
author of the legislation, sheds some 
light on the meaning of the bill by 
stating that: 

Under the bill, a banking agency can provide 
financing and banking services to foreign 
businesses and foreign individuals in their 
foreign operations and in the operations 
which they establish in Florida, where such 
operations are in the stream of international 
business and commerce which the bill is 
intended to assit. A banking agency can also 
provide financing and banking services to 
United States businesses and customers in 
their foreign operations and in their Florida 
operations that are clearly related to 
international commerce, such as operations 
connected with the production, storage and 


transportation of goods for export or 
import.'® 

Given the background to the 
legislation and the obvious desire of 
Florida to establish itself as a center 
of international commerce and 
finance, it would appear that 
banking agencies may be given a 
greater latitude with respect to such 
activities as will further 
international business and 
commerce, particularly if such 
activities help bring foreign 
businesses, merchandise or 
customers to Florida or help 
promote Florida’s goods, services 
and businesses outside of Florida. 
The exact dimensions of the 
activities permitted will obviously 
have to be developed on a 
continuing basis by the Florida 
Department of Banking and 
Finance. 

As practical matter, the 
domestic lending limitation may be 
more theoretical than real. Any 
international banking corporation is 
already authorized by Florida law 
to lend money in Florida. The 
limitation will simply mean that a 
banking agency will have the 
inconvenience of being required to 
“book its loans” at an office of the 
international banking corporation 
outside Florida—at the home 
office, for example, or more likely, 
at another banking office in the 
United States. 


While the domestic lending 
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limitation can be overcome by an 
international banking corporation, 
the domestic lending limitation will 
have the unfortunate effect of 
diminishing Florida’s argument that 
its legislation is competitive with 
Georgia’s. For many reasons, 
Florida’s banking environment will 
be preferable, but this aspect of the 
bill is an unnecessary handicap. 


It is interesting to note that 
Georgia originally prohibited all 
loans by its banking agencies, but 
removed this restriction in 1976.'° 
New York, Illinois and California 
have no such restriction on loan 
transactions. 


Credit Balances But Not Deposits 


The bill provides that: “No such 
international banking corporation 
shall. . .receive deposits, but may 
maintain for the account of others 
credit balances necessarily 
incidental to, or arising out of, the 
exercise of its lawful powers.””° 
This provision is parallel to the 
Georgia legislation and fills the 
traditional distinction between an 
agency and a branch of a foreign 
bank. 


While nonbanking institutions in 
Florida, such as retail stores, 
mortgage brokers, stock brokers, 
insurance agencies, and small loan 
companies, have maintained credit 
balances or “due-to-customer 
accounts,” the concept is not a 
matter that Florida law has 
specifically defined. In fact, in 
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Florida’s commercial banking 
community, there is a general 
acknowledgment that deposits and 
credit balances are different, but 
there is no consensus as to the 
details of that difference. While the 
language of the bill differs slightly 
from comparable provisions in the 
New York legislation, it is likely that 
substantial reference will be made 
to New York banking practices, 
where these concepts have been 
used for years. 


As a banking agency conducts its 
general business, several categories 
of transactions will give rise to 
credit balances. For example, 
proceeds of loans to customers 
where such proceeds are not 
immediately disbursed; proceeds 
of incoming remittances; proceeds 
of collections made for customers’ 
accounts; funds delivered by 
customers to settle letters of credit 
accounts with the banking agency 
prior to settlement date; proceeds 
of export bills negotiated (i.e., 
drafts drawn under letters of credit 
issued by and received from other 
financial institutions); cash 
collateral or compensating balances 
from a customer; funds delivered 
prior to execution of money 
transfers undertaken on behalf of 
customers; funds delivered or 
received on account of the purchase 
or sale of securities for the account 
of customers; and funds received 
from customers to cover currency 
transactions or as the result of 
currency transactions on behalf of 
customers. 


In addition to these activities, 
which are not exhaustive, credit 
balances may be created from time 
to time for customers to establish 
funds which could be debited for 
the fees, expenses and funds arising 
out of international trade or finance 
transactions. Such credit balances 
would avoid the inconvenient and 
time-consuming alternative of 
settling all transactions by check. 


Credit balances are offset, 
reduced or disbursed in accordance 
with the arrangement between the 
banking agency and its customers 
and the underlying transaction 
giving rise to the credit balance. For 
example, if a credit balance were 
the result of a loan to a customer for 
the purpose of honoring drafts on 
the customer, the credit balance 
would be offset by the amounts 
paid against such drafts; credit 


balances arising from collections 
might be reduced by issuance of a 
draft payable to the order of the 
customer whose funds were 
collected or the transfer of funds to 
another institution for the account 
of the customer. 


What is not contemplated by the 
credit balance concept are 
domestic accounts in which 
business or personal banking 
customers utilize the account 
balances for purposes unrelated to 
the business of the banking agency, 
such as the payment of customers’ 
rent, telephone bills, taxes or other 
such purely domestic purposes. 
Customer credit balances must 
always be necessarily incidental to 
or arise out of the banking agencies’ 
involvement with international or 
foreign business and the financing 
of international commerce. 


On this basis, the difference 
between prohibited deposits and 
permitted credit balances would 
depend on the business function of 
the account, i.e., was it necessarily 
incidental to or did it arise out of the 
banking agency’s permitted 
business activities. In other words, 
what is important is not how the 
account is payable (by voice, telex 
or written instructions, draft, etc.) 
but why the account is payable. 
Thus, an account opened by a 
European simply to earn interest 
would be a prohibited deposit; an 
account opened by a Florida 
corporation to collect export 
proceeds would be a permitted 
credit balance. 


Other Funding Sources 


In addition to credit balances, a 
banking agency can derive funds 
through acceptances, participa- 
tions, sales of securities subject to 
repurchase, borrowings, standby 
letters of credit, intrabank transfers 
(from the home office or another 
agency, for example) and 
apparently with interbank accounts 
(creating due-to-bank accounts). 
Given the rather substantial 
footings of some New York 
agencies, there is a reasonable basis 
for believing that foreign banking 
agencies in Florida will be able to 
raise funds without access to 
deposits. 


No Fiduciary Activities 


A banking agency may not 
exercise fiduciary powers, so that a 
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trust and estate business in Florida 
will not be possible.*! This 
limitation will presumably embrace 
corporate trust activities, such as 
stock transfer agencies and bond 
indenture trusteeships. 


Asset to Liability Coverage 


An international banking 
corporation must hold at its office 
in Florida currency, bonds, notes, 
debentures, drafts, bills of 
exchange or other evidence of 
indebtedness or obligations 
payable in the United States or in 
United States funds equal to 108% of 
the aggregate liabilities payable at 
its office in this state or arising as a 
result of the operations of the 
agency. Liabilities include 
acceptances but exclude accrued 
expenses and amounts due or 
liabilities to other offices or 
branches of the international 
banking corporation and its wholly 
owned subsidiaries.”* 


The Future 


Some believe that Florida made a 
mistake in following the Georgia 
legislation instead of the Illinois 
legislation, which permits foreign 
banks to open full branches in the 
central business district of Chicago. 
By following the Illinois precedent, 
foreign banks could have been 
admitted to those metropolitan 
areas that welcome the competition 
without imposing restrictions that 
may discourage some foreign banks 
and without allowing foreign banks 
to enter those communities which, 
for whatever the reason, did not 
want them. 


Amendments reflecting the 
Illinois model were suggested late 
in the legislative session but were 
dropped in the face of apparently 
strong opposition from some 
portions of the Florida banking 
community. 


The effectiveness of the Florida 
legislation may also depend on 
what happens to the proposed 
International Banking Act of 1977, 
which would, if enacted, establish a 
federal regulatory framework for 
the subsidiaries, branches and 
agencies of foreign banking 
corporations. The International 
Banking Act of 1977 substantially 
restricts the right of a state to 
determine its own policies with 
respect to foreign banking activities 
within its borders. 


Irrespective of the specifics of 
the Florida legislation and assuming 
reasonable federal legislation, 
however, the future impact of the 
legislation on Florida will be 
enormous. According to Alexander 
McW. Wolfe, Jr., Chairman of the 
Board of Southeast First National 
Bank of Miami, a major supporter 
of the legislation: 


The international banking community has 
always appreciated Miami’s transportation 
and communication facilities, abundance of 
skilled office personnel, political, economic 
and environmental climate, and its cultural 
and geographical affinity to the 
Southeastern United States, the Caribbean 
and Latin America. Florida’s new legislation 
will allow the international banking 
community a long desired access to these 
resources. We expect a large number of 
major international banks to locate in Miami. 
As the city’s largest bank, we supported their 
right to be here; we will respect them as 
competitors and welcome them as 
neighbors. 

Despite what might appear to be some 
technical disadvantages in the Florida 
legislation as compared to the legislation in 
some other states, the relative attractiveness 
of Miami as a regional financial center will 
cause many serious international banks to 
give priority to Miami for the location of an 
agency.” o 


FOOTNOTES 


House Bill 1250 was co-authored by 
Representatives Bloom and Forbes. Where 
possible, reference to the Bill will be by reference 
to the corresponding provision of the Florida 
Statutes, as amended. 


' Fla. H.R. 1250, §3 (1977). 

2 Strat. §659.67(1) (6). 

3 Fra. Stat. §659.67(5) (a) (5). 

‘The Bill's intention in this respect was 
confirmed by Rep. Elaine Bloom for this article. 

5 American Banker (July 30, 1976) at 175 and 179. 

Stat. §659.67(4)(b). 

7 Stat. §659.67(6) (a). 

8 Stat. $659.67(6)(b). 

Star. §659.67(6)(c). 

10 Stat. §659.67(11). 

" Fra. Stat. §659.67(1)(d). 

12 Original quotation authorized by Sen. 
Firestone for purposes of this article. 

13 Sta. §§659.67(2)(a) and (6)(a). 

4 Language is from Bill as introduced by 
Representatives Bloom and Forbes. 

'S Language is from committee substitute for 
Fla. S. 209, as passed by the Florida Senate. 

16 12 CFR 211.7(a). 

7 Language is from report appended to 
committee substitute for Fla. S. 209. 

18 Original quotation authorized by Rep. Bloom 
for purposed of this article. 

19 Georgia Acts 1977, p. 201, eff. Feb. 16, 1976. 

2 Fa. Stat. §659.67(6)(e). 

Stat. §659.67(6)(e). 

Fra. Stat. §659.67(7) (a). 

83 Original quotation authorized by Mr. McW. 
Wolfe for this article. 


Offices Located Throughout Florida 


Altamonte Springs — Boca Raton — Bradenton — Cape Coral — Clearwater — 
Cocoa — Crystal River — Dade City — Daytona Beach — DeLand 
Delray Beach — Ft. Myers — Indian Harbour Beach — Inverness — Lake Worth 
Kissimmee — Milton — New Port Richey — New Smyrna Beach 
Ocala — Orlando — Pensacola — Plant City — Ruskin 
St. Petersburg — Sanford — Sarasota — Stuart — Tampa 
Titusville — West Palm Beach 


Chartered 1922 
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News and Notes 


Lawyers’ Title Guaranty Fund 


JOURNAL CELEBRATING GOLDEN 
ANNIVERSARY ... The Fund extends sincere 
congratulations to The Florida Bar Journal for 50 
years of service to attorneys and the public. 


TRUSTEE ELECTIONS ... Fund members in 
seven judicial circuits recently held elections for 
Fund Trustees to serve three-year terms that 
commenced July 1, 1977. Trustees who were 
reelected are James J. Drymon, Sarasota (12th 
Circuit); Robert Claude Scott, Palm Beach (15th); 
Robert F. Sauer, Key West (16th); Thomas L. 
Henderson, Titusville (18th); and William L. 
Stewart, Fort Myers (20th). New Trustees elected 
for the 3rd and 11th Circuits are pictured on this 


page. 


WILLIAM J. HALEY of the Lake City firm of 
Brannon, Brown, Norris, Vocelle & Haley has been 
elected Trustee for the 3rd Circuit. Mr. Haley was 
born in Cook, Minnesota. He 
received his undergraduate 
degree from the University 
of Wisconsin and his law 
degree from Washington 
and Lee University. After his 
admission to The Florida Bar 
in 1960, he served for three 
years in the Judge Advocate 
General’s Office of the Air 
Force before becoming a partner in the law firm he 
still practices with today. He is also a member of 
the Lake City, Third Judicial Circuit and American 
Bar Associations. Mr. Haley was a municipal judge 
from 1965 to 1966 and county attorney from 1969 to 
1977. He was president of the National Association 
of County Civil Attorneys from 1974 to 1975 anda 
member of the Board of Directors of the National 
Association of Counties in 1975. He recently 
received the Columbia Jaycee Outstanding 
Young Man of the Year Award. 


JOHN D. BRION of Taylor, Brion, Buker & 
Greene, P.A., Miami, has been elected Trustee of 
the 11th Circuit. Mr. Brion was born in Miami and 
received both his preparatory and legal education 

: at the University of Miami. 
He was admitted to The 
Florida Bar in 1939. He is 
also a member of the 
American and Dade County 
Bar Associations. He has 
been president of the Dade 
County Lawyers’ Credit 


in operation. He was the first fund field attorney 
appointed and completed 21% years of service in 
that position prior to his election as Trustee. He was 
the first president of the initial board of directors of 
Lawyers’ Title Services, Inc., of Dade County, is 
presently a member of the advisory board for the 
Dade County Branch of Lawyers’ Title Services, 
Inc., and was recently elected to the Board of 
Directors of LTS, Inc. 


TITLE NOTE BY A FUND ATTORNEY... 
“Prescriptive Easements” 

Prescriptive easements are not favored by the 
law as they involve the usurping of property rights 
of the record title holder without any of the 
safeguards incident to the usual transfer of 
property rights. It is stated in Downing v. Bird, 100 
So. 2d 57 (Fla. 1958), that: 


The evidence must be clear and positive as to all the essential 
elements required to establish such a right . .. because depriving 
one of his rights in property without compensation is not a 
matter to be taken lightly. . .. 


The period of use for establishing such a right in 
Florida is 20 years, based upon common law. 
Zetrouer v. Zetrouer, 103 So. 625 (Fla. 1925). There 
are no statutes dealing with prescriptive easements 
although Sec. 95.361, F.S., does deal with an 
analogous situation when a road constructed by a 
county, municipality or Division of Road 
Operation has been maintained or repaired 
continuously and uninterruptedly for four years. 
That statute, however, purports to vest the entire 
title in a governmental body rather than just 
easement rights and therefore is really more of an 
adverse possession statute. 


A second requirement for a_ prescriptive 
easement is that the use be exercised openly, 
notoriously, continuously and uninterruptedly. 
Therefore a claim of a prescriptive easement can 
be defeated by a showing that the use was 
permissive. Burdine v. Sewell, 109 So. 648 (Fla. 
1926). As with adverse possession, the use must be 
continuous. Downing v. Bird, supra. Also see 
Annot. 24 A.L.R. 2d 632 (1952). 


Finally, the easement should be identifiable. The 
Downey case set the requirements for proper 
identification as the route, termini and width. In 
the recent case of Deseret Ranches of Florida, Inc. 
v. Bowman, 340 So. 2d 1232 (Fla. 4th DCA 1976), 
the complaint failed to mention the width of the 
easement being claimed. The appellate court 
found this to be a fatal defect in pleading 
subjecting the complaint to a motion to dismiss. 


Union since 1961. He 
become a member of The By Staff of Lawyers’ Title Guaranty Fund 
Fund in 1949, its second year Advertisement 
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By Gerald A. McGill 


In the January 1976 issue of The 
Florida Bar Journal, I wrote an 
article entitled “Stare Decisis” in 
which I said there appeared to be 
no case law in Florida as to whether 
or not the published opinions of 
every appellate court of this state 
are binding precedent upon every 
trial court of the state regardless of 
the geographical location of the 
trial court. At that time I shared the 
fears and doubts of every author 
who contributes an article for 
publication in a journal as widely 
read as The Florida Bar Journal. 
Despite the fact that I felt that my 
research had been quite extensive, I 
still had the nagging feeling that 
some scholar would step from the 
shadows with some overlooked but 
obviously controlling precedent. 
This did not happen, and therefore, 
I could only conclude that either 
there was no precedent in this area, 
or that no one bothered to read the 
article to pick up my mistake. 
Naturally, I chose to believe the 
former. 

Since January of 1976, there have 
been published opinions 
dealing with this issue. Interest- 
ingly, the decisions are in clear 
conflict. 


State v. Hayes 


The Fourth District Court of 
Appeal first dealt with this issue in 
the case of State v. Hayes, 333 So.2d 
51, decided on June 11, 1976, which 
I had the opportunity to argue (and 
lose). At 333 So.2d 52 the court 
stated: 


We are faced with two points on appeal. The 
first is particularly provocative and 
apparently one of first impression in Florida. 
The State cited no case in support of its 
argument of it. 


POINT 1 


Is a Circuit Court of the Fifteenth Circuit 
of Florida “bound” by the decision of a 
District Court of Appeal other than the 
Fourth District Court of Appeal? 


We opine and answer the question in the 
affirmative by flatly stating that a Circuit 
Court wheresoever situate in Florida is 


Stare Decisis Revisited 


VOLUME 51, NUMBER 7, JULY /AUGUST 1977 


equally bound by a decision of a District 
Court of Appeal regardless of its appellate 
district. 

After discussing the decisions 
from other jurisdictions which have 
ruled accordingly — notably New 
York, Illinois and California — the 
court went on to say: 


These cases set forth the hierarchy best 
designed to promote judicial stability and 
predictability. Therefore, in the absence of a 
contrary Fourth District Court of Appeal 
opinion, a Palm Beach County Circuit Court 
is bound to follow an opinion of another 
District Court of Appeal, such as a First 
District Court of Appeal opinion. This 
would also promote the constitutional 
provision that the Supreme Court hear cases 
in which there is conflict between the district 
courts of appeal. Hence if a circuit court is 
bound to follow a “foreign” district’s 
decision, on appeal the circuit court’s 
territorial district court will have the 
opportunity to follow the other District 
Court of Appeal opinion or to go a different 
route, inasmuch as the other district’s 
opinion is only persuasive authority for a 
court of the same level, Spencer Ladd’s, Inc., 
[167 So.2d 731 (Ist D.C.A. Fla. 1964), 
modified on different grounds 182 So.2d 
402 (Fla. 1965) ]. it is then the prerogative of 
the Supreme Court to resolve any resulting 
conflict. 

Unfortunately, the Fourth 
District Court of Appeal did not 
discuss the situation which arises in 
criminal cases, namely, that where a 
circuit judge grants a motion for a 
judgment of acquittal following the 
presentation of the state’s case, 
there can be no appeal by the state 
due to the “double jeopardy” 
provisions of the United States and 
Florida constitutions. As I pointed 
out in my earlier article, “The 
practical effect of such an approach 
is that the first Court of Appeal to 
decide a novel issue adversely to the 
State decides the law of the State.” 
Conflict jurisdiction would not 
arise since every trial court of the 
state would be bound by the 
decision and the state would have 
no avenue of appeal. Of course in 
the event of a ruling favorable to the 
state, the defendant could 
challenge that ruling in his appeal of 
his conviction. 

Finally, the decision in State v. 


concluded with the 


Hayes, 
paragraph: 


Since the State suggests that there is 
confusion and uncertainty abroad among the 
circuit courts as to whether they are bound to 
follow the decision of a foreign District 
Court of Appeal (a suggestion which 
surprises us) and since under that rationale 
Circuit Courts in the First, Second, and 
Third appellate districts would not feel 
bound by this instant decision, we do hereby 
offer upon appropriate application to certify 
the question contained in Point 1 as being of 
great public interest. 

Unfortunately, the “appropriate 
application” was not made and 
therefore the issue was not certified 
to the Supreme Court of Florida. 


Smith v. Venus Condominium 
Association, Inc. 


The First District Court of 
Appeal has recently ruled on the 


MC GILL 


Gerald A. McGill, West Palm Beach, 
practices with Jones, Paine & Foster, P.A. He 
coauthored an article, “Videotapes—the 
Reel Thing for the Future” in the September- 
October 1975 issue of Trial. 
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STARE DECISIS 
REVISITED 


same issue as in State v. Hayes and 
the result is just the opposite. In 
Smith v. Venus Condominium 
Association, Inc., 343 So.2d 1284, 
decided on December 23, 1976, the 
First District Court of Appeal said 
at 343 So.2d 1285: 


Appellant’s second point being novel, 
though without merit, justifies our attention. 
Appellant urges that a trial court located 
within the jurisdiction of the District Court 
of Appeal, First District of Florida, is bound 
by decisions of other district courts and that 
failure to follow decisions of other district 
courts should require reversal. Such a 
holding could lead to utter chaos were two of 
our sister courts to be in conflict on a point of 
law raised in a trial court in this district. Also 
an anomalous situation would result were we 
to reverse a trial court in this district for 
failure to follow a decision of one of our 
sister courts with which we disagreed. The 
fact is that trial courts, as appellate courts, 
have the duty and obligation to follow and 
apply the law. We are not unaware that 
determining what is “the law” may 
sometimes be difficult. 


No mention was made in this 
decision of the opinion of the 


Fourth District Court of Appeal in 
State v. Hayes. 

There is no question that the 
opinion of the Fourth District Court 
of Appeal in State v. Hayes cannot 
be reconciled with the decision of 
the First District Court of Appeal in 
Smith v. Venus Condominium 
Association, Inc. Fortunately, 
however, there now exists a 
situation of clear conflict between 
the appellate decisions of two 
district courts of appeal. As 
discussed in the original article on 
stare decisis, this “conflict” is 
necessary in order to invoke the 
jurisdiction of the Supreme Court 
of Florida. Until the Florida 
Supreme Court has an occasion to 
rule on this issue, one can only 
reflect, with some irony, on the 
statement made by the Fourth 
District Court of Appeal in State v. 
Hayes: “Therefore, in the absence 
of a contrary Fourth District Court 
of Appeal opinion a Palm Beach 
County Circuit Court is bound to 
follow an opinion of another 
District Court of Appeal, such as a 
First District Court of Appeal 
opinion.” (Emphasis added). 

For the time being, the circuit 
courts within the appellate 


The Appellate Practitioner 
and the Fifth Circuit Brief 


This article by George K. Rahdert 


rule was rescinded on January 11, 
1977, and the times for filing and 
service of briefs are specifically 
provided for in Rule 31 of the Rule 


jurisdiction of the Fourth District 
Court of Appeal will be “bound” by 
the precedents established by the 
First District Court of Appeal even 
though the First District Court of 
Appeal would apparently find any 
suggestions for reciprocity to be 


“novel, though without merit.” 


\ 


and Larry M. Roth in the May 1977 of Appellate Procedure. 
Journal should be updated to The chart which appeared on Mth \\, 
reflect a change in Local Rule 13(f) page 273, May 1977 Florida Bar \ : 1— Ni 


of the United States Court of 
Appeals for the Fifth Circuit. This 


Journal, showing times for filing 
briefs, now reads as follows: 


au 


Document Cover Copies Time Size Service on opposing 
filed counsel or parties s 
Appendix White 8 35 days No limit 1 copy 
Appellant's 
Brief Blue ta 40 days 50/70 pages 2 copies 
Appellee’s 
Brief Red 20°° 30 days 50/70 pages 2 copies 
Reply Brief Grey l4days 25/35 pages 2 copies 
Petition for 
Rehearing l4days 10/15 pages 2 copies 


°° Unless party has been allowed to proceed in forma pauperis. 
*°¢ Should be the same color as that party’s main brief. , 
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This is in response to your recent 
inquiry asking whether member- 
ship on the Board of Directors of 
Abilities Rehabilitation Center, 
Inc., of Florida, is permissible 
under the Judicial Canons, 
specifically Canon 4C. Although 
you have given us little information 
regarding the corporation, viz: 
Whether it is a nonprofit 
corporation or a corporation for 
profit, or the anticipated duties of 
the board of directors, you indicate 
that the corporation operates under 
a contract with the Federal Bureau 
of Prisons and is engaged in 
operation of a residential center for 
the rehabilitation of federal 
offenders. 

A copy of the portion of the 
contract attached to your inquiry 
shows that a certain sum of money 
will be paid to the corporation per 
day per person housed in the 
corporation’s facility and that the 
corporation will provide: 


Safekeeping, care and subsistence of persons 
held under authority of any United States 
statute, including the detention of persons 
who are non-residents or non-citizens of the 
United States.... 


That the contract is intended to 
be beneficial to the corporation is 
reflected by the provision “No 
member of or delegate to Congress, 
or resident commissioner, shall be 
admitted to any share or part of this 
contract or to any benefit that may 
arise therefrom unless it be made 
with a corporation for its general 
benefit.” The letter inviting 
membership on the Board of 
Directors reflects that the 
corporation is seeking a board 
member “that is knowledgeable of 
the judicial system.” 

Canon 4C provides that a judge 
may serve as a member, officer or 
director of an organization or 
governmental agency devoted to 
improvement of the law, the legal 
system or the administration of 
justice. The commentary following 
the canon appears to emphasize 
“improvement of the law.” 


Summary of Opinions on Judicial Conduct 
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Six members of this committee 
believe that Canon 4C proscribes 
your participation as a member of 
the Board of Directors of Abilities 
Rehabilitation Center, Inc., of 
Florida. This decision was 
predicated upon earlier opinions of 
this committee construing Canon 
5B. 

By Opinion 73-1, this committee 
advised a judge that his services as a 
member of the Board of Directors 
of the Guidance Clinic of the 
Florida Keys would be inconsistent 
with Canon 5B(1) “because the 
Guidance Clinic would be involved 
in court proceedings which very 
likely would be of an adversary 
nature.” By Opinion 74-12 it was 
determined that the same canon 
prohibited a judge from serving asa 
member of the Board of Directors 
of a Guidance Clinic stating “that 
while the ‘clinic’ is not a named 
party in the hearings [Baker Act 
proceedings] it could bea real party 
in interest via policies and other 
matters.” We again held, by 
Opinion 74-16, that Canon 5B(1) 
proscribes services by a judge as an 
officer or director of the Brevard 
County Mental Health Center, Inc. 

Membership on the Board of 
Directors of a Legal Aid Society 
was held by our Opinion 74-17 to 
offend the provisions of Canon 2 
and Canon 5B notwithstanding the 
provisions of Canon 4. Again by 
Opinion 75-2, the committee held 
that presidency by a judge of a 
Florida State Mental Health Board, 
Inc, and activities with Lake Sumter 
Community Mental Health Center, 
Inc., tend to conflict with Canon 
5B(1). To the same effect was the 
committee’s Opinion 75-5. By 
Opinion 75-32, the committee 
unanimously determined that the 
canons prohibited acceptance of an 
appointment as a member of the 
Statewide Human Rights Advocacy 
Committee. The committee again 
held by Opinion 76-21, that 
chairmanship of the District 
Human Rights Advocacy 


Committee created under Florida 
Statute 20.19(7) is proscribed by 


judicial ethics 
Canon 5B(1) and Canon 5G. 
Finally, by Opinion 76-25, the 
committee unanimously held that 
Canon 5B prohibits a judge from 
serving as a member of a county 
ombudsman committee. 

One of the members of the 
committee who feels that your 
proposed membership on _ the 
board of directors is proscribed by 
the canons further feels that the 
information provided this 
committee was lacking in sufficient 
detail to allow the committee to 
approve your membership on the 
board of directors. 

One member of the committee 
believes the canons do not 
proscribe your membership on the 
board of directors and that member 
suggests the desirability of more 
trial judges becoming engaged in 
the rehabilitative aspects of the 
criminal justice system. 

One member of the committee 
suggests that the opinions of this 
committee concerning the 
propriety of a judge becoming 
involved in an organization 
devoted to improvement of the 
law, the legal system or the 
administration of justice turns on 
the likelihood of the organization 
becoming involved in litigation. It is 
noted that nonprofit halfway 
houses are generally only involved 
in zoning disputes, and then on an 
infrequent basis. That member 
believes the committee does not 
have sufficient information on the 
Abilities Rehabilitation Center with 
which to make an_ informed 
decision as to whether a judge’s 
participation on the board of 
directors is proscribed by the 
canons or not. 


Tyr A. Borer, Chairman 


Committee on Standards of 
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We’re good people to know. 
Because you never know 
what will happen next. 


Write or call today for information on 
The Florida Bar insurance plans. 
Major Medical 
Expense 


up to $37,500 in protection for you, your 
employees and eligible family members. 


Super Major 


Medical Expense 


up to $250,000 in benefits over and 
above your existing insurance. 


Lawyer’s Liability 
Package 


professional liability, premises liability, 
personal injury liability, employer’s non- 
owned auto liability, plus “all-risk” office 
professional property protection. 


Hospital Indemnity 


$50 a day in supplemental cash for extra 
hospital expenses for you and eligible 
family members. 


Group Life Insurance 


$10,000 low cost life insurance for the 
attorney, simultaneously providing 
financial assistance to The Florida Bar 
Foundation. 


Individual Retirement 
Account (IRA) 


Tax-deductible contribution up to 15% 


Poe and Associates, Inc./P.O. Box 1348/Tampa, FL 33601 


Telephone 


of your income—to a maximum of 
$1,500—each year. 


Disability Income 
Protection 


up to $400 per week income protection 
for you and your employees for acci- 
dent and sickness. 


Accidental Death 


and Dismemberment 


up to $200,000 low cost 24-hour accident 
protection for you and your employees. 


Workmen’s 
Compensation 


protection from your statutory liability 
under Florida’s Workmen's Compensa- 
tion Law. 


Life Insurance 


up to $100,000 low cost term protection 
for you and your employees. 


Poe &Associates, Inc. 


Telephone Numbers: Miami (305) 751-9765 
Tampa (813) 228-7361 North Port (813) 426-5001 
Orlando (305) 896-7231 Ft. | auderdale (305) 491-1080 
Orlando (305) 273-3770 Jacksonville (904) 398-1112 
Venice (813) 488-6738 Lakeland (813) 687-0212 
Administrators for The Florida Bar insurance plans 


| I'd like details on the following insurance plans of The Florida Bar: q 
Major Medical Expense _| Group Life ’ Disability Income 

Super Major Medical Expense _) Lawyer’s Liability Accidental Death and 
Life Insurance Package Dismemberment 

IRA Hospital Indemnity Workmen's Compensation 

Name Address 

City State Zip 


Date 
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Charges 


By Owen E. Adams 


It is a well settled general rule of 
the common law that voluntary 
drunkenness of the accused at the 
time of commission of a crime is no 
defense, especially where no 
particular motive, purpose, or 
intent is a necessary element the 
prosecution must prove in order to 
obtain a conviction.! If one who 
intends to commit a crime requiring 
a particular intent becomes 
voluntarily intoxicated for the 
purpose of carrying out the 
intention, the intoxication will have 
no effect on the act and intent thus 
carried out.? 

Since one under the influence of 
intoxicating liquor may be capable 
of forming a specific intent, of 
deliberating, and of entertaining 
malice, intoxication as a general 
rule should exist to a degree 
depriving an accused of such 
capacity, although the courts have 
recognized that there may be a 
twilight zone of intoxication 
wherein the victim can form a 
specific intent but is incapable 
through alcoholic excitement of 
deliberating and premeditating.’ 
Thus, intoxication is not conclusive 
against existence of criminal intent, 
and whether the accused was so 
drunk as to be incapable of 
entertaining the specific intent 
requisite to constitute the particular 
crime is a question of fact.‘ 

To constitute involuntary 
intoxication within the rule making 
such intoxication an excuse for what 
would otherwise be a crime, the 
influence inducing the accused to 
drink must preclude his exercise of 
independent judgment and 
volition, as by fraud or duress; and, 
in its absence, an accused may not 
successfully plead involuntary 


intoxication because he drank at the 
request or suggestion of another: 
e.g., as where the liquor was 
furnished to the accused by, or at 
the request of, the person against 
whom the crime was committed, or 
because he drank to relieve physical 


intoxication as a Defense to Criminal 
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pain, or from an uncontrollable 
desire caused by long indulgence of 
the appetite.» Thus, temporary 
insanity or frenzy resulting from 
voluntary use of intoxicants affords 
no defense, except that it may be 
sufficient to deprive the accused of 
the capacity to entertain a specific 
intent essential to the commission of 
a particular crime. But fixed or 
settled insanity, such as delirium 
tremens, may afford a valid defense 
to a criminal charge, although 
super-induced by voluntary use of 
intoxicating liquor. Temporary 
insanity, i.e. the mental excitement 
or frenzy produced by imimoderate 
drinking, does not exempt from 
responsibility where the accused 
voluntarily became ‘intoxicated, 
even though such _ intoxication 
produced mental derangement or 
mental irresponsibility.” 


Florida Law 


Florida recognizes that insanity 
super-induced by the long and 
continued use of intoxicants so as to 
produce a fixed and settled frenzy 
or insanity, either permanent or 
intermittent, may, while not 
providing a complete defense, be 
available to the accused to negative 
specific intent such as the element 
of premeditation essential to first 
degree murder.’ The fact that an 
insane person voluntarily increases 
his infirmity by the excitement of 
intoxication does not deprive him 
of the benefit of his defense of 
insanity. But, when an_ insane 
person commits a crime during 
drunkenness, reliance must be 
placed upon the original insanity, 
not on the subsequent drunken- 
ness.° 

Of course intoxication is not 
restricted to intoxication resulting 
from liquor, but can be, and 
frequently is, intoxication resulting 
from some other agency.!® If one’s 
client committed a crime while 
under the influence of a controlled 
substance or substances or while 


criminal law 


under the influence of an excessive 
use of an uncontrolled substance, 
one might very well have a real, 
although not absolute, defense to 
the charge. The attorney’s 
professional obligation dictates that 
all available meritorious bona fide 
defenses be raised on behalf of the 
client."! 

Incidentally, the Supreme Court 
of Florida has equated “while 
intoxicated” in the civil assessment 
of punitive damages with the same 
meaning in criminal proceedings.'® 
Of course, an underlying award of 
compensatory damages is first 
necessary.!% 

The clearest and most recent case 
in point stating the present law on 
intoxication as a defense involves 
the unsuccessful appeal of a 
voluntary manslaughter conviction 
in the killing of Ernest Miranda 
(yes, the same Miranda of Miranda 


Owen E. Adams is a sole practitioner in 
Pensacola. He is a graduate of the University 
of Georgia and Emory Law School. He was 
admitted to the Georgia Bar in 1966 and The 
Florida Bar in 1969. He is a member of the 
ABA, ATLA, the Escambia-Santa Rosa Bar 
Association and the American Institute of 
Certified Public Accountants. 

He writes this column on behalf of the 
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CRIMINAL LAW 


warnings fame).'* In that case, 
appellant had requested and the 
trial court refused the following 
jury instruction: 

Voluntary temporary intoxication does 
not excuse one for the criminal consequences 
of his conduct. On the other hand, if the 
accused was suffering from a settled or fixed 
insanity, even though caused by long 
continued alcoholic indulgence, it is the 
same as in the case of insanity arising from 
any other cause, even though it may be 
superinduced by voluntary use of 
intoxicating liquor. 

The Arizona Court of Appeals 
noted that in the case of Miranda’s 
killer, there was simply no evidence 
to support a finding that the 
appellant was suffering from an 
existing state of mental illness 
caused by prolonged use of liquor 
at the time of Miranda’s killing. The 
appellate court noted that the first 
sentence of the requested 
instruction was a correct statement 
of the law. However, the court — 
after recognizing that a trial judge is 
not required to separate the wheat 
from the chaff in any single 
requested jury instruction — noted 
that the latter part of the requested 
instruction implied that the defense 
of insanity is available even though 
the insanity is brought on by 
voluntary intoxication at the time of 
the crime charged. The Arizona 
Appellate Court noted that 
voluntary intoxication will not 
support the defense of insanity even 
if the evidence discloses the 
defendant did not know the nature 
and quality of his acts at the time of 
the crime.'* It appears that Arizona 
follows the majority, and Florida is 
in the majority. 

Defense Attorney Checklist 


From a study of the cases, it is 
apparent that the competent 
iminal defense lawyer has the 
obligation to ask himself the 
following questions when 


undertaking the defense of any 


criminal charge (other than malum 
prohibitum charges) where the 
vitiation of specific intent in malum 
in se charges likely will mean the 
difference between the client’s 
conviction or acquittal: 


1. Was my client at any relevant 
time under the influence of any 
drug, including but not limited to, 
ethyl alcohol? If the answer is yes, 
use Cirack" as your touchstone and 
delve all the way into this probably 
available defense. 


2. Is there any way that I can 
show that the intoxication was not 
voluntary? If the answer to this 
question is yes, your client probably 
stands an excellent chance, 
assuming you can prove it, of 
having the charge nol prossed or 
else having on proper motion a 
judgment of acquittal entered 
either at the close of the state’s case 
or at the close of defendant’s case in 
chief. (Remember to renew your 
motion at the close of defendant's 
case in chief and again at the close 
of the state’s rebuttal evidence, if 
any). An example of such 
involuntary intoxication might 
occur if a physician or druggist 
inadvertently (or otherwise) 
overprescribes or overfills a 
prescription and the defendant then 
commits a crime. Obviously, if a 
defendant is forced or tricked into 
overindulgence and then commits a 
crime, he is not responsible for his 
actions and it is unlikely that even 
the most inexperienced trial judge 
would allow the state’s case to go to 
the jury. 

3. Be extremely careful in 
building your intoxication defense. 
Again, reread Cirack,'* particularly 
as it relates to the majority’s ruling 
that self-serving declarations by the 
defendant (and others) as related 
by the examining psychiatrist are 
totally insufficient to bolster the 
physician’s ultimate opinion on the 
right-wrong test. In other words, 
produce at trial live, warm, tangible 
flesh and blood testimony that 
immediately before the crime your 
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client had, for example, on an 
empty stomach, consumed two 
bottles of scotch because he was 
forced to do so. Incidentally, there 
was a strong dissent in Cirack!® but 
the holding of that case has not been 
reversed. The raw fact is that your 
examining psychiatrist is not going 
to be able to give his opinion on 
whether his patient knew right from 
wrong unless you make available 
for cross-examination to the state 
those witnesses, not including your 
client,?®° who supplied the 
examining physician with the 
information upon which he based 
his ultimate opinion. This is, of 
course, to assume the state objects 
to your psychiatrist’s opinion 
without first your having laid the 
proper foundation which Cirack*! 
would require. Now, if your 
physician testifies that his opinion is 
not dependent upon the truth or 
falsity of the statements given by 
your client but rather that his 
evaluation is based upon the action, 
demeanor, and manner of 
recollection of your client, this is 
sufficient to get by Cirack.* 


Such is the present state of the 
law in Florida and it is hoped that 
from reading this article you have 
been reminded that intoxication, 
from any agency, may very well 
provide your client a defense which 
will mean the difference between 
conviction and acquittal. Oo 
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By Stephen Marc Slepin 
and Robert A. Pierce 


In The Florida Bar Journal, 
(December 1976, p. 623 et seq.) 
Robert A. Pierce considered the 
Supreme Court’s line of decisions 
relative to §440.15(3) “Scheduled 
Injuries”; in the January 1977 issue, 
Ella Jane P. Davis queried the 
language and substance of the 
court’s recent Ferguson opinion on 
the subject; and in the March issue, 
John McQuigg entered his 
rejoinder to the Davis article. 

Fine, everyone has a point of 
view and many are ready to express 
same. 

However, as practitioners 
licensed to assist claimants, 
employers, carriers, and others, we 
hold ourselves out as capable of 
divining the law and willing to give 
advice based upon such licensed 
divinations. 

At bottom, though, we get an 
uneasy feeling — often shared 
among ourselves at seminars and in 
lawyers’ lounges of the Industrial 
Relations Commission and _ the 
court — that there is at the moment 
no controlling law on the subject. 

Strictly speaking, all benefits 
authorized by Chapter 440 are 
scheduled: F.S. §440.15(1) 
constrains benefits according to 
that schedule where permanent 
total disability is awarded; Section 
440.15(2) does the same for 
temporary total disability; Section 
440.15(4) does it for temporary 
partial disability; and Section 
440.15(3) treats of permanent 
partial disability — both of discrete 
portions of the body, at 
$440.15(3)(a)-(t), and “in all other 
cases,” at §440.15(3)(u), F.S. 
Section 440.15(6) also schedules 
hernia*®; and $440.16 schedules 
death benefits. 

We must refer to F.S. §440.12, 
which establishes the basis against 
which the $440.15 and $440.16 


The Schedule: Unsolicited Ruminations 


*However, one totally disabled, 
temporarily, by a back injury is not entitled 
at all to benefits for compensable hernia 
simultaneously suffered. Botanical Gardens, 
et al. v. Smith, 340 So. 2d 913 (Fla. 1976). 
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benefits are to be read, but the 
jargon of the profession has 
“scheduled benefits” or “scheduled 
injuries’ — usually called “the 
schedule” — pegged to FS. 
§$440.15(3)(a)-(t), and it is “the 
schedule’”” which presently 
constitutes a legal tangle. 


First, then, a recapitulation of the 
case law, in summary: 


The schedule assumes and 
incorporates wage-earning 
capacity factors in the form of a 
prejudgment imputed to the 
legislature by the court. Little River 
v. Neal, 154 So.2d 809 (Fla. 1963). 
The court had to square the 
definition of “disability” as wage- 
earning capacity diminution, 
§440.02(9), F.S. 1976, with the 
categorical wording of §440.15(3) 
granting exactly so many weeks of 
benefits for this or that “lost” or 
“loss” — although facial or head 
disfigurement under $§440.15(3)(t) 
now entails the need for 
determination by the judge of 
industrial claims of wage-earning 
capacity diminution. 


Where, then, a thumb is lost, the 
injured employee is entitled to 60 
weeks’ compensation, on the basis 
of 60% of his average weekly wage. 

Where, however, two thumbs are 
lost in the same accident, the 
injured employee is entitled to “the 
most favorable remedy” — i.e. 
twice §440.15(3)(f) as limited by 
§440.15(3)(q) or a body-as-a-whole 
wage-earning capacity diminution 
award, whichever is greater. Bush 
¢& LaFoe v. Williamson, IRC Order 
2-2323 (see dissenting opinion), 
reversed with opinion in 
Williamson v. Bush & LaFoe, 294 
So.2d 641 (Fla. 1974). (Note the 
limiting language of F.S. 
$440.15(3)(q) which seems to have 
gotten lost in the judicial shuffle, 
but which — if applied — would 
not limit, for example, loss of two 
hands, or two feet.) 

Where one accident produces 
loss of the thumb and an injury to 


the body (not the result of the injury 
to the thumb) and where the 
injuries when considered together 
create a loss of wage-earning 
capacity in excess of the scheduled 
loss plus the anatomical body 
injury, the employee is entitled to a 
loss of wage-earning capacity 
diminution award. Grao ov. 
Fontainebleau Hotel, IRC Order 2- 
2543, cert.den. 300 So.2d 900 (Fla. 
1974). 

However, where there is loss of a 
thumb (let’s say Jascha Heifitz’s) 
there shall not be benefits beyond 
the 60 weeks provided by F-.S. 
$440.15(3)(f), (Mims & Thomas 
Mfg. Co. v. Ferguson, 340 So.2d 920 
(Fla. 1977)) unless the loss of the 
thumb produces total disability 
(Henderson v. Sol Walker, 138 
So.2d 323 (Fla. 1962)). 

Suppose, though, that the thumb 
is not removed (lost). Then, F.S. 
$440.15(3)(s) provides that 
compensation may be for 
“proportionate loss or loss of use of 
the member.” This returns us to a 
percentage-of-loss formula. 

Where only one member is 
involved, therefore, the JIC must 
first determine its effect upon the 
whole man in terms of wage- 
earning capacity diminution: If the 
loss or loss of use, see F-.S. 
$440.14(3)(r), renders the claimant 
permanently and totally disabled 
covered by F.S. §440.15(1); but if he 
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WORKMEN’S of the Supreme Court, it is There is sunning gent for he 
necessary to indulge the lawyers’ | commission, to whom the court has 
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obviously compelling differences. expert workmen’s compensation 


The Ferguson decision concerneda _—_adjudicative tribunal, to pronounce 
is only permanently partially single scheduled loss. Winkles upon the law of “theschedule.” The 
disabled, the JIC must erase his concerned a scheduled loss plus a court’s decisions issue now and 
wage-earning capacity cerebra- bodily injury. Williamson again as thunderbolts from 
tions and stick to the §440.15(3)(a )- concerned multiple scheduled Olympus, hitting here and there — 
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232 (Fla. 1962). §440.15(3)(s). thereby. The commission, albeit 
To reconcile the Williamson,! Now for special pleading, albeit | almost abstracted from the day-to- 
Winkles,? and Ferguson’ decisions _pro bono publico. day practice of compensation as is 


the court, is far more intimately 
familiar with the law of 
compensation and is, thus, far 
better able to rationalize the law. 
Indeed, it has the responsibility to 
do so. 


Unknown Heirs 
OTOW ON trees... 


In recent legislative actions, the 
Industrial Relations Commission 
has been divested of unemploy- 
ment compensation appellate 
responsibilities and has been 
enlarged to five commissioners. 
Unemployment compensation 
appeals will henceforth be heard by 
a board much like the pre 71 Board 
of Review/Full Commission — 
labor, management and a lawyer. 

Oo 


family 
trees! 


Unknown heirs are not easy to 
find. The amateur genealogist 
will surely have difficulty. 


FOOTNOTES 


' Williamson v. Bush & LaFoe, 294 So. 2d 
641 (Fla. 1974). 

*Farren Tree Surgeons v. Winkles, 334 
So.2d 569 (Fla. 1978). 

3 Mims & Thomas Mfg. Co. v. Ferguson, 
340 So.2d 920 (Fla. 1977). 
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By Stephen A. Crane 


Termination of a partnership as 
an entity recognized by the Internal 
Revenue Code (hereinafter, the 
“Code’’) is a factor whose 
significance is often overlooked by 
the taxpayers who make up the 
partnership. As is often the case 
with this area of the law, whether a 
partnership is terminated for 
purposes of state law does not 
determine its status under the 
Code.'! When a partnership ceases 
to exist as an entity for tax purposes, 
the partnership’s tax year is closed 
and each partner is deemed to 
receive his final distributive share 
of items described in §702(a).2 The 
majority of tax problems 
surrounding the termination of a 
partnership arise from these two 
factors. 

By focusing on a few of the 
problems commonly resulting from 
an unplanned termination, it may 
be easier to see the importance of 
considering how certain transac- 
tions may ultimately affect 
individual partners. Untimely 
termination of a fiscal year 
partnership can cause a significant 
distortion of income to a calendar 
year partner by bunching more 
than 12 months of income into a 
single tax year. The termination of a 
fiscal year partnership coupled 
with a change of “principal 
partners” may also result in the 
business’ loss of an attractive tax 
year.’ The loss of full accelerated 
depreciation will result when the 
partnership which suffers the 
untimely termination is the 
“original user” of the depreciable 
property.‘ 

Although Congress and_ the 
courts have attempted to counter 
these results by recognizing the 
partnership as an entity for tax 
purposes long after it has been 
terminated under state law,5 even 
this attitude can trap the unwary 
taxpayer. Consider the situation of 
the cash-basis accounting, calendar 
tax year partner who dies in mid- 
November while the member of a 


Termination of a Partnership 
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large calendar year partnership. 
Neither the partnership’s tax year® 
nor the partner’s tax year will close.’ 
Since the last return of the deceased 
partner will “include only his share 
of partnership taxable income for 
any partnership taxable year or 
years ending within or with the last 
taxable year for such decedent 
partner (i.e., the year ending with 
the date of his death)”® his estate 
must file his final return reporting 
no income from the partnership but 
with 11 months of allowable 
personal deductions. On December 
31, when the taxable year of the 
partnership closes, the estate must 
take the decedent’s distributive 
share into account,® facing the 
opposite problem of having the 
year’s income without the benefit of 
the offsetting personal deductions. 
The tax problems of the estate are 
only increased by a large predeath 
“draw” from the partnership which 
has been substantially depleted by 
the allowable personal deductions. 


Continuation of Partnership 


By understanding the problem 
and through careful tax planning 
the impact of an untimely 
termination may be avoided or at 
least minimized. The statute which 
controls this area, IRC $708, states 
the general rule that an existing 
partnership “shall be considered as 
continuing if it is not terminated.” 
This simple statement sets the tone 
for the rest of the statute and the 
regulations which interpret it. 

$708(b)(1) states: 

A partnership shall be considered as 
terminated only if — 

(A) No part of any business, financial 
operation or venture of the partnership 
continues to be carried on by any of the 
partners in a partnership, or 

(B) Within a 12-month period there is a 
sale or exchange of 50% or more of the total 
interest in partnership capital and profits. 
$708(b)(2) provides special rules 
dealing with continuation of a 
partnership which has either 
merged with another partnership or 


notes 


been divided into two more 
partnerships. 


§708(b)(1)(A) — Termination by 
Conversion to a Nonpartnership 
Form of Business 


One common circumstance 
where the business operation is no 
longer carried on in the partnership 
form occurs when through 
purchase, liquidation or death only 
one partner remains and _ the 
business continues in a proprietor- 
ship form.!® The regulations 
illustrate this type of termination at 
§1.708-1(b)(1)(i) where a 60 
percent partner purchases the 
interests of his two 20 percent 
partners. Although one-person 
partnerships are not per se 
nonentities for tax purposes," here 
the partnership is terminated. 

Two-person partnerships, by 
their very nature are more 
susceptible to an untimely 
termination. This problem is 
recognized in regulations $1.708- 
1(b)(1)(a) and (b). Termination of a 
two-person partnership can be 
avoided when the withdrawing or 
deceased partner receives payment 
from the partnership pursuant to 
$736. The regulations, at $1.736- 
1(a)(b) state: 

Therefore if one of the members of the two 
man partnership retires under a plan 
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TAX LAW NOTES 


whereby he is to receive payments under 
$736, the partnership will not be considered 
terminated, nor will the partnership year 
close with respect to either partner until the 
retiring partner’s entire interest is liquidated, 
since the retiring partner continues to hold a 
partnership interest in the partnership until 
that 


In his treatise,!* Arthur B. Willis 
suggests the following steps to 
counter a finding of a poe 
termination through the use of $736: 
1. The partnership agreement should recite 
that the interest of a retiring or d 
partner is to be retired by distribution from 
the partnership. It may be helpful to specify 
that such payments are intended by the 
artners to constitute “payments made in 
quidation of the interest of a retiring 
partner or a deceased partner” within the 
meaning of $736. 

2. If feasible, continue the books of 
account of the former two _ person 
partnership reflecting in those accounts the 
distributions of money or other property to 
apply on their retirement of the interest of 
the deceased partner. To avoid 
complications not connected with taxes, the 
capital interest of the retiring or deceased 
partner should be closed on the books of 
account and the amount owed, to the extent 
that it is known should be reflected as a 
liability of the business. 


3. Make any payments of money from the 
business bank account rather than from the 
personal account of the continuing partner." 


This advice may be _ useless 
however, if, as illustrated in 
Revenue Ruling 67-65," the interest 
of a deceased partner of a two- 
erson partnership was purchased 
rom the deceased partner’s estate 
pursuant to a valid buy-sell 
agreement. The ruling held that the 
partnership terminates at the time 
the sale is consummated. 

Were no buy-sell agreement to 
exist, even where payments to the 
estate were not made pursuant to 
§736, regulation $1.708(b)(1) (i)(a) 
may support an argument that the 


death of a partner would not 
terminate a two-man partnership. 
The regulation states there is no 
termination, “if the estate or other 
successors in interest of the 
deceased partner continue to share 
in the profits or losses of the 
partnership business.”!® Until its 
affairs are wound up, the estate or 
other successor in interest could be 
considered to always share in the 
profits and losses of the 
partnership.'” 


$708(b)(1)(A) — Termination by 
Cessation of Business 


Along with a conversion to a 
nonpartnership form of business, 
§708(b)(1)(A) states that a 
partnership is considered 
terminated if “no part of any 
business, financial operation, or 
venture of the partnership 
continues to be on. ...” The 
regulations! indicate a liberal view 
on whether any part of the 
partnership business is being 
carried and this view has been 
accepted by the courts.!® 

The decision in David A. 
Foxman may be the high water 
mark on how far a partnership can 

o without terminating. In Foxman, 
the partners had formed a 
corporation which purchased the 
partnership assets. The partnership 
was left owning the two promissory 
notes given for the purchase of the 
assets. The Tax Court found the 
partnership’s holding of the notes 
for collection was sufficient activity 
to avoid termination. 


$708(b)(1)(B) — Termination by 
Sale or Exchange of 50% or More 
Interest 


A partnership will be terminated 
if “. . .within a 12-month period 
there is a sale or exchange of 50 
percent or more of the total interest 
in partnership capital and profits.”2! 
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The regulations” illustrate that the 
statute covers multiple sales 
spanning two taxable years with the 
termination occurring on the date 
the cumulative total of sales of 
interests in capital and profits equal 
or exceed 50 percent. Nevertheless, 
two sales of the same interest (i.e., A 
to B, B to C) will not be combined 
in determining if sales of 50 percent 
or more have occurred within a 12- 
month period.” The regulations 
also emphasize that there must be a 
sale or exchange of 50 percent or 
more of interest in capital and a sale 
or exchange of 50 percent or more 
of the interest in profits or there will 
be no termination. Sales between 
partners will cause a termination 
under §708(b) in the same manner 
as a sale to a nonpartner.» Thus a 
sale by A of his 60 percent interest in 
partnership ABC to partners B and 
C will terminate the partnership. 

The regulations state in broad 
terms that a transfer “by gift, 
bequest, inheritance or liquidation 
is not a sale or exchange for the 
of this subparagraph.”*¢ 

evenue Ruling 72-352" followed 
the regulations’ interpretation when 
an interest in a partnership owned 
by a trust was distributed to the 
remainderman when the trust was 
terminated. Although the trust had 
to report its distributive share to the 
date of termination, the transfer by 
the trust did not terminate the 
partnership. The ruling does not 
disclose its rationale for not 
terminating the partnership but it 
seems reasonable to infer that the 
transfer was not considered an 
”exchange.” 

The importance of the 
“exchange” element was made 
clear by recent decision in Donald 
L. Evans.¥ In Evans, one partner, 
without the knowledge of the other 
partner, transferred his 50 percent 
interest in the partnership to his 
wholly-owned corporation. The 
transfer qualified as tax-free; gain 
or loss on the “exchange” was not 
recognized pursuant to IRC §351. 
However, an “exchange” of a 50 
percent interest had _ technically 
taken place so the transaction was 
within the parameters of 
§708(b)(1)(B) and the partnership 
was terminated. 

Whether an exchange has 
occurred which is within §708(b) 
(1)(B) must be carefully considered 
when the partners of a general 
ree convert the entity to a 

imited partnership. It is arguable 
that a change from the status of 
general to limited partners by 
partners possessing 50 percent or 
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more of interests in capital and 
profit could be a “sale or exchange” 
within the meaning of §708(b)(1) 
‘ag Needless to say the argument 
or termination is just as strong 
when a limited partnership 
converts to a general partnership.” 
An interesting question relating 
to this area was brought to light by 
the decision in Olin Bryant.*° The 
Bryant decision dealt with how a 
partnership’s investment credit is 
affected when all the members 
make a “‘‘election-out’’ of 
subchapter K under $761(a).*! 
Although the court held that the 
Commissioner can not go so far as 
to “redefine what a partnership is...” 
and allowed the “partnership” to 
retain its investment credit, the 
better rule may be that such an 
election could terminate the 
artnership under §708(b)(1)(A).*? 
if the partners elect to be excluded 
from all aspects of subchapter K it 
would only seem logical that no 
part of the business is being “carried 
on. . .ina partnership.” Perhaps we 
have now gone full circle and 
allowed recognition by state law to 
control the income tax law in this 
limited situation. 
§$708(b)(2)(A) — Merger or 
Consolidation of a Partnership 


§708(b)(2)(A) states that: 


In the case of the merger or consolidation of 
two or more partnerships the resulting 
partnership shall, for purposes of this 
section, be considered the continuation of 
any merging or consolidating partnership 
whose members own an interest of more 
than 50 percent in the capital and profits of 
the resulting partnership. 


The regulations®*® provide an 
illustration of the statute with a 
merger of two, two-person 
partnerships. Partnership AB 
reports on a calendar year; 
partnership CD reports on a fiscal 
year ending June 30, and A,B,C, 
and D are each on a calendar year. 
The merger takes place on 
September 30, and after the merger 
the partners have the following 
interests in capital and profits: A- 
30%, B-30%, C-20%, and D-20%. 
Because the two members who 
made up the AB partnership possess 
more than 50 percent of the capital 
and profits interest of the new 
partnership, ABCD, it will be 
viewed as a continuation of the 
AB partnership. The ABCD 
partnership will continue on the 
calendar tax year of the AB 
partnership. On its first return 
ABCD partnership will report the 
income and expenses of AB 
partnership from January 1, to 
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September 30, along with the 
income and expenses from the 
ABCD partnership from October 1, 
to December 31.*4 

There may be some conflict 
between the regulations ** and the 
Code* regarding the fate of the CD 
partnership. Regulation $§1.708- 
1(b)(2) states that the CD 
partnership is terminated as of the 
date of the merger. This statement 
may be too broad, especially when 
you consider that the CD 
partnership may not have 
transferred all of its assets to the 
ABCD partnership.” If this were 
the case it seems that §708(b)(1), 
not §708(b) (2), should control, with 
the CD partnership terminating on 
the date when the winding up of the 
partnership affairs is complete. 
This conflict may have resulted 
from the use of the corporate 
concepts of “‘merger and 
consolidation,” to describe the less 
structured area of partnership 
combinations.** 

The “more than 50 percent” test 
of IRC $708(b)(2)(A) allows the 
possibility that the new partnership 
may be considered the continuation 
of more than one partnership. For 
example, ABC combines with 
CDE with capital and profits of 
ABCDE to be shared; A-20%; B-202; 
C-30%;D-20%; and E-10%. A,B, and C 
have 70 percent while C,D, and E 
have 60%. This contingency is 
handled by regulation §1.708- 
1(B)(2)(i), which directs that the 
new partnership “shall, unless the 
Commissioner permits otherwise, 
be considered the continuation of 
that partnership, credited with the 
contribution of the greatest dollar 
value of assets to the resulting 
partnership”; the ABC partnership 
in the example above. 

In the event that none of the 
merging partnerships ends up with 
more than 50 percent of the capital 
and profits interest in the new 
partnership the regulations provide 
that each of the merged 
partnerships are “terminated, and a 
new partnership results.”°* This 
should not be an uncommon 
occurrence; for example, three 
different two-person partnerships 
consolidate with each partner 
ending up with a 16 2/3 percent 
interest in capital and profits in the 
new six-person partnership. 


Bunching of Income Caused by a 
Merger 

Before two or more partnerships 
merge they should consider 
carefully any income tax 
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TAX LAW NOTES 


accounting changes which may 
result. This is of particular 
importance when the merger 
involves a cash method accountin 
partnership and an accrual meth 
accounting partnership. If the 
accrual method partnership is 
considered the continuing entity, 
the receivables of the cash method 
partnership will be transferred at a 
zero basis and fully taxable when 
collected. The taxable income of 
the partners of the accrual method 
partnership is going to be increased 
because of the cash method 
partnership’s switch to accural 
method while also having to report 
all premerger receivables as they 
are collected. With the continuing 
partnership also reporting on a 
fiscal year the members of the cash 
method partnership will have the 
“bunching” problem _ discussed 
earlier for the year of the merger. 
This may be combatted if the cash 
method partnership were to sell its 
receivables for a qualifying §453 
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installment obligation.“ The cash 
method partnership should be able 
to rely on the Foxman*! decision 
and remain in existence after the 
merger to continue to collect on the 
installment note. 


§708(b)(2)(B) — Division of a 
Partnership 


§708(b)(1)(B) states: 


In the case of a division of a partnership into 
two or more partnerships, the resulting 
partnerships (other than any resulting 
partnership the members of which had an 
interest of 50 percent or less in the capital and 
profits of the prior partnership) shall, for 
purposes of this section, be considered a 
continuation of the prior partnership. 

The statute conveniently allows 
more than one partnership to be the 
continuation of a single partnership. 
Since every partnership whose 
partners had an interest equal to 
more than 50 percent in the capital 
and profits of another partnership is 
a continuation of that other 
partnership, a division of one 
partnership into two new 
partnerships as operating divisions 
of the same business results in both 
new partnerships being continua- 
tions of the first partnership. The 
regulations*? require that the 
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partnership considered the 
continuation of the prior 
partnership file a return reporting in 
the year of the division the income 
of the prior partnership and the 
resulting partnership. 

The regulations state that where 
the members of none of the newly 
formed partnerships owned more 
than 50 percent of the capital and 
profits interest of the old 
partnership that “the divided 
partnership is terminated.” 


Conclusion 


Partnerships have always been a 
popular form of business for 
taxpayers. They have long been 
used to allow the pass-through of 
early deductions for business which 
are ultimately incorporated. 
Although still reeling from the 
onslaught of the Tax Reform Act of 
1976, limited partnerships have 
been the singular business form in 
the area of tax shelters. With the 
introductions of the “at risk” 


provisions by the Tax Reform Act 
of 1976, taxpayers may be turning 
more toward general partnerships 
as the vehicle to be used to secure 
some shelter from income taxes. If 
such is the case the practitioner 
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must be more mindful of the morass 
of problems awaiting his client if an 
unintended termination should 
occur and be prepared to take the 
steps necessary to prevent the 

occurrence or soften its blow. O : 
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Processing Problems 
By Roger D. Schwenke 


With the enactment of the Clean 
Air Act Amendments! by Congress 
in December 1970, and _ their 
subsequent implementation in 
Florida through the adoption of 
Chapter 17-2, Florida Administra- 
tive Code, the permitting process 
for air pollution sources emerged as 
one of the most complicated and 
perplexing areas of environmental 
regulation. Requirements and 
agencies interact at local, regional, 
state and federal levels. The history 
of air pollution regulation, in 
Florida and nationally, has been 
recounted elsewhere.? Even now, 
Clean Air Act amendments have 
been approved by the House and 
Senate, and await action by a 
conference committee.’ Based on 
the language in both bills, 
additional changes in state and 
federal air pollution permitting 
procedures are inevitable, 
whatever the form of final 
congressional amendment. 

Unfortunately, changes in the 
federal law and consequent 
revisions to the state regulations do 
not suggest a reduction or 
simplification of permitting 
procedures. Therefore, pending 
final action by Congress and the 
implementation of those changes in 
Florida, it is appropriate to examine 
some permitting procedures and 
problems arising from the federal 
law and its state implementation. 
These procedures, requirements 
and timing have had and continue 
to have a substantial regulatory 
impact on industrial expansion, 
growth and development in 
Florida. 

Normally the attorney confronts 
these questions when his client 
proposes to construct, expand or 
modify a source of air pollution. 
Section 403.087(1), F.S., specifies: 


No stationary installation which will 
reasonably be expected to be a source of air 
or water pollution shall be operated, 
maintained, constructed, expanded, or 


modified without an appropriate and 
currently valid perthit issued by the 


Clean Air Act Implementation in Florida: 
Perplexing Pollutant Permitting 
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department, 
department rule. 
Shopping centers, industrial plants, 
highways, and factories are all 
stationary installations which are 
subject to this regulation. When 
built, modified, expanded or 
operated, they must meet the air 
pollution requirements of chapter 
17-2, F.A.C. Because of the 
increasing complexity of 
permitting requirements, and the 
interrelationship of federal, state 
and local programs and 
requirements, counsel is much 
more frequently being consulted 
early in the planning and permitting 
process. 

Although worded differently, 
usually the question asked by your 
client and his engineering advisors 
comes out as: HOW LONG WILL 
IT TAKE AND WHAT MUST BE 
DONE??? 


unless exempted by 


Permit Procedures and Timing 


Generally, permit applicants, 
their engineering consultants and 
counsel will be dealing with local 
and county pollution control 
programs, and with Department of 
Environmental Regulation (DER) 
district offices. The permitting 
process is instituted by the filing of 
an application with the DER 
district offices, or in the case of 
some local programs, with the local 
program agency. 

Because of the complexity of the 
process involved in determining the 
air pollution effects of proposed 
sources, meetings with local 
and DER personnel should be 
encouraged before the permit is 
actually filed. If possible, draft 
copies of the permit application 
and supporting documentation 
should be submitted to and 
reviewed with agency personnel. 
The emissions which can be 
expected from the proposed 
facility, under the worst set of 
circumstances, must be docu- 
mented with the permit 


law 


application. Frequently, this 
involves computer dispersion 
modeling and determinations, 
coupled with review of actual 
emission monitoring data. 
Reviewing the permit application 
before it is filed ensures that the 
proper short-term or long-term 
computer dispersion model is 
utilized, and that the model 
assumptions and procedures satisfy 
DER and the local program. 
Nevertheless, clients should not 
be encouraged to believe that such 
preapplication review will 
substantially speed up the 
permitting process. This delay does 
not result, usually, from any agency 
unwillingness to review and 
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candidly comment on the proposed 
permit application. Instead, more 
often it results from the inerplay of 
one or more of the following 
factors: 


(1) Affected parties, entitled to 
be involved in permitting 
proceedings through application of 
the Administrative Procedure Act,‘ 
generally have no knowledge of the 
contemplated permit application, 
and therefore cannot be involved in 
the review process at that time. 
Their requirements and reactions, 
including the possible necessity of a 
public hearing, can substantially 
affect the permit process and 
timing. 

(2) Generally, the details and 
information presented to DER and 
to the local programs at this stage 
do not represent the final detailed 
information which the agency must 
review before it can make a permit 
determination. 

(3) Rarely does DER or the 
local program have an ample 
opportunity to study the emission 
information and dispersion 
modeling calculations prior to the 
conduct of such a_prepermit 
review. 

(4) The Federal Environmental 
Protection Agency (EPA) rarely is 
involved in such _ conferences 
conducted by DER, and therefore 
does not have the chance to explain 
EPA requirements, dispersion 
models or timing requirements. In 
the case of significant deterioration 
and “nonattainment/offset”’ 
problems, discussed later in this 
column, EPA requirements will 
dictate the timing of DER permit 
processing. 

Since some time will be saved by 
prefilng review of the permit 
application with DER, despite 
these impediments, that procedure 
should be followed and suggested 
to clients where possible. 


Secondly, when the permit 
application is ready for filing, 
copies of the actual application and 
all supporting dispersion models, 
emission information and other 
documentation should be 
submitted at the same time to the 
local program, to the DER district 
office, to the Tallahassee Air 
Programs Division, and tothe Air 
and Hazardous Materials Division 
of EPA. Simultaneous filing 
minimizes the time of forwarding 
documents from office to office, 
although it cannot eliminate those 
problems entirely. Furthermore, 
one of these offices often possesses 
dispersion modeling skills or 
emission data essential for adequate 
review of the permit application. 

For instance, emission informa- 
tion from monitoring in adjacent 
counties probably would be 
available to the DER district office 
or Tallahassee office, but not 
necessarily to a local program in a 
different county. Similarly, very 
rarely does a local program have 
the staff or financial capability to 
use computer dispersion techniques 
to evaluate air quality effects of a 
proposed source. The local 
program will, instead, rely on the 
DER district office, or on EPA, to 
review the adequacy of the 
information submitted with the 
permit application, and to verify 
that information and those 
conclusions from EPA or DER 
computer models and records. 
Particularly in the case of EPA, 
there is a continual process of 
revising techniques for dispersion 
modeling and evaluating the 
meteorological data which is 
incorporated in those programs. 
Currently EPA is experimenting 
with and using such a model, 
known as CRSTER, but that model 
is not yet available to DER, local 
programs, or engineering 
consultants who might be retained 
by your client. 

The time requirements within 
which DER and local programs 
must act on permit applications are 


set out in several places. 
Section 403.061(18), F.S., 
provides: 


403.061 Department; powers and duties — 
The department shall have the power and 
the duty to control and prohibit pollution of 
air and water in accordance with the law and 
rules and regulations adopted and 
promulgated by it, and for this purpose to: 

(18) Require that notice be given to it 
prior to the undertaking of the construction 
or installation or expansion of any new air or 
water contaminant sources. Within 30 days 
of its receipt of such notice, the department 
shall require, as a condition precedent to the 
construction or installation or expansion of 
such sources, the submission of plans, 
specifications, and such other information as 
it deems necessary in order to determine 
whether the proposed construction or 
installation will be in accord with applicable 
laws, rules and regulations. If within 60 days 
of the receipt of plans, specifications, or 
other information required pursuant to this 
chapter, the department determines that the 
proposed construction or installation will not 
be in accord with the requirements of this act 
or applicable rules and regulations, it shall 
issue an order prohibiting the construction or 
installation. Failure of such an order to issue 
within the time prescribed herein shall be 
deemed a determination that the 
construction or installation may proceed; 
provided, that it is in accordance with plans, 
specifications, or other information, if any, 
required to be submitted.... 


This provision in chapter 403 was 
enacted as a part of chapter 67-436, 
Laws of Florida. 

In addition to this specific timing 
provision in chapter 403, recent 
amendments to the Administrative 
Procedure Act have imposed a 
differing timetable. In the form in 
which it was enacted in 1974, 
licensing and permitting timing was 
determined by $120.60(2), F-.S., 
which provided: 


(2) When an application for a license is 
made as required by law, the agency shall 
conduct the proceedings required with 
reasonable dispatch and with due regard to 
the rights and privileges of all affected 
parties or aggrieved persons. Each agency, 
upon issuing or denying a license, shall state 
with particularity the grounds or basis for the 
issuance or denial of same, except where 
issuance is a ministerial act. On denial of a 
license application on which there has been 
no hearing, the denying agency shall inform 
the applicant of any right to a hearing 
pursuant to s. 120.57. 


In 1976, through section 10 of 
chapter 76-131, Laws of Florida, 
$120.60(2) was amended to read: 


AMORTIZATION DAYTONA DATA 7 (2) When an application for a license is 
$2.00 Prepaid - 10 for $17.50 Daytona Beach, FL 32015 prec dispatch and a cle pa 

AMOUNT OF | RATE TERM | PAYMENT | MONTH OF| PAYMENTS] ADD'L the rights and privileges of all affected 
LOAN 1st PYMT | PER YEAR SETS parties or aggrieved persons. Within 30 days 
$ ~ $ after receipt of an application for a license 

$1.50 ea the agency shall examine the application, 


notify the applicant of any apparent errors or 
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omissions and request any additional 
information the agency is permitted by law 
to require. Failure to correct an error or 
omission or to supply additional information 
shall not be grounds for denial of the license 
unless the agency timely notified the 
applicant within this 30-day period. The 
agency shall notify the applicant if the 
activity for which he seeks a license is 
exempt from the licensing requirement and 
return any tendered application fee within 
30 days after receipt of the original 
application or within 10 days after receipt of 
additional timely requested information, 
correction of errors or omissions. Every 
application for license shall be approved or 
denied within 90 days after receipt of the 
original application or receipt of the 
additional timely requested information, 
correction of errors or omissions. Any 
application for license not approved or 
denied within the 90-day period or within 15 
days after conclusion of a public hearing 
held on the application, whichever is latest 
shall be deemed approved and, subject to 
the satisfactory completion of an 
examination if required as a prerequisite to 
licensure, shall be issued. The Public Service 
Commission when issuing a license, and any 
other agency if specifically exempted by 
law, shall be exempt from the time 
limitations within this subsection. Each 
agency, upon issuing or denying a license, 
shall state with particularity the grounds or 
basis for the issuance or denial of same, 
except where issuance is a ministerial act. On 
denial of a license application on which there 
has been no hearing, the denying agency 
shall inform the applicant of any right to a 
hearing pursuant to s. 120.57. 


During the 1977 session, Senate 
Bill 553 was approved by the House 
and Senate and, at the time this 
column was prepared, was 
awaiting signature by the 
Governor. It refines the 90-day 
deadlines set out in the existing 
provisions of $120. 60(2) by adding 
the following provisions: 


The 90-day period shall be tolled by the 
initiation of a proceeding under §120.57 and 
shall resume 10 days after the recommended 
order is submitted to the agency and the 
parties. Any application for a license not 
approved or denied within the 90-day period 
or within 15 days after conclusion of a public 
hearing held on the application, or within 45 
days after the recommended order is 
submitted to the agency and the parties, 
whichever is latest, shall be deemed 
approved and, subject to the satisfactory 
completion of an examination, if required as 
a prerequisite to licensure, [the license] shall 
be issued. 

Finally, air pollution source 
permits are also affected by the 


regulatory provisions of §17-2.09, 
F.A.C.: 


17-2.09 Public Comment. 

(1) Before any Department construction 
permit is issued for any source of air 
pollution, the Department shall provide an 
opportunity for public comment which shall 
include as a minimum the following: 

(a) Availability for public inspection in 
at least one location in the region affected the 
information submitted by the owners or 
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operator and the Department’s analysis of 
the effect of such construction or 
modification on ambient air quality, 
including the Department's proposed 
approval or disapproval. 

(b) A 30-day period for submittal of 
public comment; and 

(c) A notice by prominent 
advertisement in the region affected, 
specifying the nature and location of the 
proposed source and that the information 
specified in subsection 17-2.09(1)(a), F.A.C. 
is available for public inspection at a 
designated location. 

(d) Acopy of the notice shall also be sent 
to the U.S. Environmental Protection 
Agency through the appropriate regional 
office, and to all other state and local air 
pollution control agencies having 
jurisdiction in the region in which such new 
or modified installation will be located. The 
notice also shall be sent to any other agency 
in the region having responsibility for 
implementing the Department's permit 
program. 

(e) A copy of the notice shall be 
displayed in the appropriate Regional, 
Subregional, and Local Program offices. 

(2) Because public comment or lack of 
same is vital information to a proper 
determination of a permit application, the 
Department shall not make a final decision 
on the application until the time period for 
public comment has expired, but shali make 
the final determination within 60 days 
thereafter. 

The requirements of 17-2.09 were 


imposed on Florida because of the 
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notice provisions in the Federal 
Clean Air Act Amendments.® 

At least before the 1977 APA 
amendments, attempting to satisfy 
these various timing requirements 
was akin to negotiating a maze. 
Once the permit application was 
submitted to the Department or 
local program, the time limitations 
began to run. For that reason, it is 
important that the permit 
applicant, the local program and 
DER all agree on the date when an 
application has been submitted. 


From that date, through 
operation of §403.061(18), F-.S., 
DER could require the submission 
of plans, specifications and other 
information. During that same 30- 
day period, pursuant to §120.60(2) 
the Department would have to 
review the application, notify the 
applicant of any apparent errors or 
omissions, and request any 


additional information which DER 
is permitted by law to require. The 
Attorney General has recently 
interpreted these requirements to 
limit an agency to making such a 
request within the 30 days after 
receipt of the application.* The 
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opinion stated that this 30-day 
period could not be waived by a 
source applicant. 

Therefore, based on that 
interpretation during this 30-day 
period the local program and DER 
are expected to review the 
application, all supporting emission 
information and dispersion 
modeling, and conclude what 
additional information, modeling 
or additional details, if any, are 
required to complete the 
application. Presumably, the 
significant degradation, nonattain- 
ment/offset and complex source 
determinations, discussed later, 
would also have to be considered 
during this 30-day period if 
additional information was to be 
required to evaluate the permit 
application relative to any of those 
standards. 

If a timely request for additional 
information is made, clearly under 
either §403.061(18) or $120.60(2) 
additional time deadlines are tolled 
until the requested information is 
provided. However, timing once 
that information is provided is less 
clear. Under §403.061(18), DER 
would have only an additional 60 
days within which to issue an order 
prohibiting the construction of the 
facility. According to the terms of 
that statute, the failure of DER to 
fssue such an order within that time 
would be “deemed a determination 
that the construction or installation 
may proceed.” 

However, under §120.60(2), prior 
to its 1977 amendment, DER had a 
specific 90-day limit, after receipt 


of any timely requested additional 
information, within which to 
decide whether to grant or deny the 
permit. If no public hearing was 
held, and DER did not act on the 
application within that 90-day 
period, the permit application 
would “be deemed approved.” The 
conflict between the 60- and 90-day 
periods is currently pending as an 
issue in a proceeding before the 
Division of Administrative 
Hearings.’ 

Under the provisions of §17-2.09, 
F.A.C., DER must have available 
for public comment, for at least a 
30-day period, the permit 
application, the information 
submitted by the permit applicant, 
and the Department’s analysis of 
the effect of such construction or 
modification on ambient air 
quality. That information must be 
available in the area affected by the 
purposed source, and must be 
identified in “a notice by prominent 
advertisement” in the region 
affected. Included in those 
materials must be DER’s “proposed 
approval or disapproval.” 


Therefore, assuming that DER 
has requested additional 
information and has received it, it 
must review the permit application 
and that additional information, 
and formulate a proposed approval 
or disapproval as well as a written 
analysis of the effects of such a 
source on air quality in the area 
affected. DER cannot publish its 
notice until it has done this,’ and 
must delay a final decision on the 
application until the 30-day public 
comment period is completed. 

Even assuming that the 90-day 
period specified in §120.60(2) is 
applicable, DER must expend a 
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portion of that 90 days to formulate 
and publish an evaluation and 
decision. It must then wait 30 days 
before its decision can become 
final. Obviously this will consume a 
substantial portion of the 90-day 
period, leaving limited time for the 
Department to react to public 
comments and to any action by 
affected parties. 

Thus far, the analysis has 
assumed that no public hearing has 
been required. 17-2.09 does not 
require such a hearing. However, 
because of the Administrative 
Procedure Act, any party whose 
“substantial interests will be 
affected’’ by the permit 
determination may request a public 
hearing. The various periods 
required to complete the public 
hearing process are in themselves 
the subject for a separate article.'® 
Clearly, however, once there has 
been a timely request for public 
hearing by a proper party, in most 
cases it will not be possible to 
complete permit processing within 
the time parameters of §403.061 
(18), $120.60(2) or §17-2.09. 


The 1977 amendments to 
$120.60(2), by considering the 
impact of a §120.57 hearing, 
respond to some of these problems. 
Unfortunately, they do not 
eliminate the ambiguity caused by 
§403.061(18) or by §17-2.09. 
Furthermore, to complicate 
matters, any amendment to $17- 
2.09 to take into account the 
changes to §120.60(2) would have 
to be submitted to and approved by 
EPA as an amendment to the 
Florida Air Implementation Plan 
already approved by EPA.!! While 
federal regulations contemplate 
such an amendment process,!* to 
date it has not been effected and a 
source permit applicant is 
confronted with conflicting 
deadlines which rarely can be 
reconciled or complied with. 


The best that counsel to a permit 
applicant can do is candidly 
analyze these time limitations with 
his client at the inception of the 
permit process. Furthermore, 
counsel should insist on and 
confirm satisfaction of the notice 
requirements and procedures 
imposed by chapter 120, F.S., and 
by $17-2.09. Only in this fashion can 
the permit applicant assess the total 
time required for the permit 
process and minimize the risks of 
delay through remand for 
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additional hearings, or notice, or 
both.'® 


Significant Degradation 


Construction of new sources and 
expansion or modification of 
existing sources generally will 
require consideration of several 
specific regulations beyond the 
specific emission limits imposed by 
chapter 17-2. Most involved and 
complex of these probably is the 
DER “Significant Degradation” 
regulation.'4 The specific 
prohibition of this regulation is as 
follows: 


In those counties of the state which have a 
baseline air quality better than that defined 
by the Ambient Air Quality Standards, 
Section 17-2.05, no person shall emit into the 
atmosphere any air pollutant which 
significantly degrades that quality and in 
such counties no person shall construct anew 
source or expand an existing source, groups 
of sources, or a complex source which by 
itself, or is [sic-in] association with mobile 
sources, significantly degrades the baseline 
air quality. 

The origins and history of this 
regulation has been recounted 
elsewhere.'> Although the 
regulation is similar to a 
requirement of EPA, the 
differences between the two 
regulations generally necessitate 
separate processing with DER and 
with EPA. It is possible, however, 
through close coordination 
between these two agencies to 
utilize EPA calculations and 
dispersion modeling or modeling 
verification to satisfy DER 
significant degradation require- 
ments. 

The reason why the significant 
degradation rule is so perplexing, 
and compliance with it so difficult, 
is evident from examination of the 
step-by-step procedures. In each 
instance DER must make certain 
determinations, and it is incumbent 
on the permit applicant and his 
counsel to ensure that the 
determinations are made and that 
adequate information is available to 
DER to make them. 

First, “baseline air quality” for 
the particular county involved must 
be determined and compared to the 
ambient air quality standard. 
Baseline air quality will involve air 
conditions during either 1972 or 
1973, depending on the process 
involved. If adequate monitored air 
quality information for the 
particular pollutant involved is not 
available for the affected county, 
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dispersion modeling probably will 
be necessary. 

Once baseline air quality has 
been determined to be better than 
that defined by ambient air quality 
standards, existing air quality will 
have to be considered, and the 
changes to that air quality resulting 
from additional emissions 
evaluated. If existing air quality will 
be degraded beyond air quality 
existing in the baseline year, a 
public hearing will be required and 
the permit applicant will be 
required to affirmatively 
demonstrate that the degradation is 
not contrary to the public interest. 
§17-2.03(4)(b)(ii)(c) This “public 
interest” test contains no other 
standards, but probably will 
require the permit applicant to 
consider at a public hearing matters 
such as the economic and social 
effects of the project. Obviously, a 
public hearing considering such 
matters will be far broader in scope 
than the comparatively narrow 
evaluations which DER normally 
performs of whether emissions 
from a new, expanded or modified 
source will meet emission 
standards or threaten ambient air 
quality standards. 

DER has no formal regulations or 
procedures for ensuring permit 
application compliance with the 
significant degradation rule.'® 
Because of this, close liaison 
between the permit applicant, his 
consultants, and DER/EPA staff is 
recommended. 

It also should be recognized that 
compliance with the significant 
degradation determination 
procedures is expensive. At the time 
DER considered amending its rule 
to correspond more closely to the 
EPA regulation, it estimated that 
the computer modeling required to 
determine the baseline level and the 
impact of a proposed facility would 
cost each applicant approximately 
$20,000.17 


EPA Emission Offset/Nonattain- 
ment Policy 

On December 21, 1976, EPA 
published an interpretive ruling 
applicable to construction or 
expansion of air pollution sources in 
areas which exceed EPA ambient 
air quality standards.'® The 
emission offset policy, in the areas 
where it is applicable, requires that 
emissions from new or expanded 
sources must be offset by reduction 
in pollution from other sources. 


This policy affects Florida since 
EPA has advised DER that several 
urban areas, including Dade 
County, Tampa/St. Petersburg, 
Jacksonville, and Pensacola are 
subject to the policy for sources 
which will emit hydrocarbons.'® 
Therefore, in those areas, if a new 
or expanded source emits more 
than 100 tons per year of 
hydrocarbons and is accordingly 
classified as a “major source,” 
offsets will be required. Unless 
these can be accomplished from 
existing operations by the same 
source, emissions for the entire area 
must be catalogued. Then, the 
proposed source must demonstrate 
to EPA and DER satisfaction that 
other existing sources will reduce 
their emissions to the extent 
allowed to permit construction of 
the new plant or expansion of the 
existing facility. Florida does not 
have emission information on all 
such sources, and DER staff has 
estimated that compilation of such 
an inventory could entail a six- 
month to one-year process.” 


Although this is an EPA 
requirement, EPA has advised 
DER that it will be DER’s 


obligation to demonstrate an offset 
where one is required. Further- 
more, EPA has announced that it 
will take legal action against state 
permits that have been improperly 
issued without conforming to the 
offset policy.” 


Complex Sources 


Where indirect or complex 
sources of air pollution are 
involved, permit processing will 
also require consideration of the 
DER complex source regulation.” 
Complex/indirect sources are 
facilities which attract increased 
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motor vehicle activity, which in 
turn generates carbon monoxide 
and other vehicle emissions. 
Typical indirect/complex sources 
could include highways, parking 
facilities, shopping centers, sports 
arenas, or airports. 

Detailed procedures have been 
developed by DER for satisfying 
complex source requirements, and 
because of the time constraints on 
permit processing and monitoring 
requirements generally imposed by 
DER, early consultation with DER 
is almost mandatory in the case of 
complex sources. 


Conclusion 


These permitting procedures and 
requirements, while complex, are 
not insurmountable. What they do 
require is careful consideration by 
the permit applicant, his technical 
consultants, and his counsel, prior 
to and throughout the permit 
processing procedures. Regulations 
have not been designed so that they 
can coincidentally be met. It is 
incumbent on counsel to the permit 
applicant to use his persistence, 
patience, perspiration, and 
perspicacity to procure the permit. 


FOOTNOTES 


! 42 U.S.C. $1857 et seq. 

Schwenke, Florida Air Pollution 
Controls - Federal, State and Local 
Permitting and Enforcement Considera- 
tions, ENVIRONMENTAL REGULATION AND 
LITIGATION IN Fiorma - 1976, at 1.3 - 1.25 
(1976). See also Thomas and Reed, Clean Air 
Act Amendments of 1970: A Congressional 
Cosmetic, 61 Geo. L. J. 37 (1972). 

3 On May 26, 1977, the House approved 
HR 6161. On June 10, 1977 the Senate 
approved S. 252. [95th Cong., Ist Sess.]. 

4 Fra. Stat. Ch. 120, particularly §120.57. 

5 40 CFR. $51.18 (1976). 

6 O.A.G. 077-41 (May 2, 1977). 

7 Manatee Chapter of the Izaak Walton 
League v. Department of Environmental 
Regulation and Manatee Energy Company, 
Division of Administrative Hearings Case 
No. 77-444. 

8 Cf. Mission Industrial, Inc. v. EPA, 547 
F. 2d 123 (1st Cir., 1976), 9 ERC 1604. In this 
case the court analyzed the analogous 
federal requirement for notice and public 
hearing before revising an implementation 
plan. Complete computer information 
associated with the dispersion modeling had 
not been provided to the public. Tests of the 
adequacy of notice and public information 
are suggested at 547 F.2d 127-128, 9 ERC 
1607. 

® Fra. Strat. §120.57 

1© For instance, DER, t to Fra. 
Stat. $120.57(1)(b)1, has 15 days within 
which to decide whether to grant a request 
or hearing. No limit is imposed on a hearing 
examiner from the Division of 
Administrative Hearings as to when the 
hearing must be conducted. Pursuant to 
$120.57(1)a. at least 10 days are allowed to 
submit written exceptions to a 
recommended order. The agency is 
permitted up to 90 days after a 
recommended order is submitted by the 
examiner within which to issue a final order. 
Fa. Stat. §120.59(1). 

" See 42 U.S.C. §1857¢-5(a)(3)(A)(1976); 
40 C.F.R.§51.6 (1976). 

In 40 C.F.R. §51.18(a)(3), states are 
authorized to submit for EPA approval an 
alternate comment period which is 
consistent with state requirements. To date 
Florida has not submitted such a proposal to 
EPA. 

'3In the administrative matter of 
Application by State of Florida Department 


of Transportation for a Complex Source 
Permit, Magnolia Drive, Leon County, 
Florida, Division of Administrative Hearings 
Case No. 75-091N, the hearing examiner 
determined that public notice pursuant to 
rule 17-2.09 had not been adequate since at 
the time of publication of notice, the 
Department of Pollution Control had not 
concluded its technical analysis or reached a 
decision. In his recommended order, the 
examiner required the Department to 
publish notice and allow time for public 
comment in accordance with rule 17-2.09. 
The matter was settled by stipulation and the 
final order by the Secretary of the 
Department is ambiguous as to whether 17- 
2.09 notice requirements were met. 


“Fra. Apmin. Cope $17-2.03(4)(b), 
(1977). 

15 Schwenke, supra note 2 at 1.19-1.22. For 
an analysis of the history and 
implementation of the EPA “Prevention of 
Significant Deterioration” regulation see 
Stern, Prevention of Significant 
Deterioration: A Critical Review, 27 J. Am 
POLLUTION Contro. 440 (1977). 

16 This issue is also being considered in the 
—— tive proceeding noted supra at 
note. 7. 

1 Florida Department of Environmental 
Regulation, Economic and Environmental 
Study on Florida Standards which are more 
Stringent than Comparable Federal 
Standards 77 (1976). 

18 See 41 Fed. Reg. 55524 (Dec. 21, 1976). 

19 Personal conference with Dr. J. P 
Subramani, director of Air Programs, 
Florida Department of Environmental 
Regulation, Tallahassee, Florida, on June 
10, 1977. 

0 Td. 

21 See Environmental Protection Agency 
Memorandum to Regions on New Source 
Review/Emission Offset Policy, April 7, 
1977, reproduced in 8 ENVIRONMENT 
Reporter 291 (Current Developments) 
(June 17, 1977). 

#2 See McAtee, Complex Sources and the 
Real Estate Developer - 1970 Clean Air Act 
Amendment, 49 Fa. B.J. 53 (1975). 


ERRATA: A typographical error in the June 
1977 Journal, Environmental Law column, is 
called to attention of readers. On page 371, 
middle column, last full paragraph, 
reference should have been made to the 
“Cod War between Great Britain and 
Iceland,” not the “cold” war as printed. 
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Real Property, Probate and Trust 
Law Section 


As of April 30, 1977, membership 
in this section of The Florida Bar 
stood at 3,082 members. The 
officers of the section are: 
Chairman-Elect, Lewis M. Kanner; 
director of the Probate Division, 
Charles E. Early; director of the 
Real Property Division, J. Richard 
Harris; secretary, Winifred J. 
Sharp; liaison member with the 
Board of Governors, Raymond W. 
Royce. 

The Real Property, Probate and 
Trust Law Section of The Florida 
Bar is divided into three parts: 
Standing Committees, Probate 
Division and Real Property 
Division. 

First are the standing committees 
under the direct supervision of the 
chairman-elect consisting of the 
following: 

Budget and Finance - Lewis M. 

Kanner 
Bylaws - R. E. Bradley 
Law School Workshops - Jean C. 

Coker 
Legislation - William E. Sherman 
Liaison with American Bar 

Association - Harrison K. 

Chauncy, Jr. 

Meetings and Arrangements - 

Robert B. Bratzel 
Membership - Harold A. Drees 
Nominating Committee - G. Robert 

Arnold 
Publications (Newsletter) - Roger 

D. Schwenke 
Scholarships and Awards - John W. 

Prunty 
Specialization - A Obie Stewart 
Uniform Title Standards - 

Sherwood Spencer 


The second part is under the 
direction of the director of the 
Probate Division, Charles E. Early. 
It consists of the following: 


Fiduciary Accounting - Donald R. 
Thompson 

Guardianship Law - David Brennan 

Liaison with Corporate Fiduciaries 
- Ed Couric 

Liaison with Probate Judges - 
Harold R.Clark 

Post Mortem Planning - E. L. “Ned” 
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Williamson, Jr. 

Probate Law - A. Obie Stewart 

Probate and Guardianship Rules - 
James J. Altman 

Probate and Guardianship Forms - 
John Arthur Jones 

Probate Support Systems - Harrison 
K. Chauncey, Jr. 

Tax Aspects - Frank J. “Sandy” Rief 
Ill 

Title Aspects of Florida Probate 
Code - Robert H. Treadgill 

Trust Law - William E. Sherman 

Probate Administration Systems 
Committee - Harry Gaylord 


The third division is the Real 
Property Division under the 
supervision of J. Richard Harris. 
The committee chairmen of this 
division are as follows: 


Condominiums and Cooperatives - 
Robert W. Wilson 

Construction Law - Larry R. Leiby 

Federal Regulation of Land Use - 
P. Thomas Boroughs 

Landlord and Tenant - Stephen J. 
Berlinsky 

Liaison with Land Surveyors - 
Jacob D.Varn 

Liaison with Real Estate Brokers - 
Robert Claude Scott 

Liaison with Title Insurers - Roland 
D. “Chip” Waller 

Mortgage Law - Adam G. “Lep” 
Adams II 

Oil, Gas and Mineral Law - G. 
Thomas Smith 

State Regulation of Land Use - 
George B. Foss, Jr., and Thomas 
M. Harris. 

Uniform Land Transaction Act - 
John A. Ritter 

Liaison with Board of Governors - 
Raymond Royce 


In addition to the annual meeting 
held each year at the annual 
convention of The Florida Bar, the 
Executive Council of the Real 
Property, Probate and Trust Law 
Section had five meetings: July 30 
and 31 at the Breakers in Palm 
Beach; September 10 and 11 at 
Innisbrook; December 9, 10, 11 & 
12 at St. Croix by the Sea, St.Croix, 
Virgin Islands; January 21 and 22, 
1977, at the Orlando Hyatt House, 
and April 29 & 30, 1977, at Marina 
Bay Club, Fort Lauderdale. 


ANNUAL REPGATS 
GF SECTIONS AND 
COMMITTEES 


Through April 30, 1977, the 
section had net income in the 
amount of $71,684, had disbursed 
from its budget $21,407, leaving an 
unspent excess of income over 
expenditures of $50,277. 

The major activities of the section 
for this year consisted of the 
following: 


Seminars 


The section put on a condomini- 
um seminar under the leadership of 
Robert W. Wilson. It was the 
heaviest attended and most 
successful condominium seminar 
that the section has ever enjoyed. 


In cooperation with the Florida 
Land Surveyors, the section 
sponsored a wetlands/water law 
seminar under the chairmanship of 
Jacob D. Varn. Membership at this 
seminar exceeded our estimates 
and materially contributed to the 
excess of income over disburse- 
ments. 


Because of a last-minute decision 
by Congress to include estate and 
gift tax reform in the Tax Reform 
Act of 1976, it was necessary for one 
of our seminar committees to shift 
gears in midstream. Much credit 
must be given to E.L. “Ned” 
Williamson, Jr., and his committee 
for producing on such short notice, 
the highly successful seminar on the 
estate and gift tax aspect of the Tax 
Reform Act of 1976 which was 
produced last fall. This was a 
cooperative seminar with CLE so 
that the income from the seminar as 
well as expenses in connection 
therewith are reported on the CLE 
budget rather than the section 
budget. 


A timely program on R.E.S.P.A., 
Truth in Lending, Usury and 
Mechanics Liens was presented by 
the Real Property Division in 
conjunction with CLE and Adam 
G. “Lep” Adams II as chairman. 


Dave Park chaired the steering 
committee that presented another 
timely program entitled “Ancillary 
Proceedings to Mortgage 
Foreclosures & Related Matters.” 
This program was another joint 


ANNUAL REPORTS 


project with the Bar’s CLE 
Committee. 


As the section year comes to a 
close, its fourth seminar on 
fiduciary accounting under the 
chairmanship of Donald R. 
Thompson is being presented in six 
locations. This is also a CLE and 
section seminar. 


During the 1976-77 fiscal year our 
section has presented seminars 
either alone or in conjunction with 
the Bar’s CLE Committee which 
have been attended by over 9,000 
persons and have generated gross 
income of over $300,000. 


In addition to the seminars 
presented in 1976-77, our section 
has two seminars in the real 
property area and two in the 
probate area under development 
for the 1977-78 fiscal year. 


Special Activities 


Title Standards. Continued 
revision of the Title Standards is an 
ongoing project of the section. 
During the fiscal year 1976-77, the 
section revised Chapter 6, made 
necessary by reason of the adoption 
of the Florida Probate Code. Not 
orily was this annual revision made 
in this fiscal year, but arrangements 
were made to insure the continued 
annual revision of this very 
important work. Sherwood 
Spencer again headed this most 
important activity. 
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The section has continued to 
promote the standard real estate 
contract. The same was also revised 
to meet certain criticisms which had 
been received from members of the 
Bar as well as the members of the 
Florida Board of Realtors. Robert 
Claude Scott chaired this most 
important committee and has 
obtained section approval for the 
latest revision. In addition, the 
section, with the cooperation of the 
Bar, arranged for the reprinting of 
the contract in a more readable 
form. 


Probate and guardianship forms 
continue to be an important and 
ongoing project of the section. John 
Arthur Jones ably chaired this hard- 
working committee and in addition 
to revising probate forms, has 
prepared guardianship forms 
which will shortly be available for 
sale to the members of The Florida 
Bar. 


Certain decisions of the First 
District Court of Appeal involving 
consideration of the Federal 
Conformity Act with respect to the 
priority accorded federal and state 
judgments provoked so much 
concern the Executive Council of 
the section authorized the chairman 
to make application for leave to file 
an amicus curiae brief in the 
Supreme Court of Florida in Smith 
vs. Venus Condominium and 
Meadows Development Company 
vs. Ihle. Motions have been filed, 
the Supreme Court has granted 
permission and briefs are being 
prepared. 


In this fiscal year, the section 
again participated wholeheartedly 
with the American Bar Association 
in connection with the develop- 
ment of a Florida probate support 
system as a pilot project of the Real 
Property, Probate and Trust Law 
Section of the ABA. Harrison K. 
Chauncey, Jr., is chairman. The 
topic of the program at the annual 
luncheon of the section held at The 
Florida Bar Convention in 
Innisbrook this June was the work 
of this committee. 


The Economics of Law Section 
of The Florida Bar embarked upon 
the production of a _ probate 
administration system. We were 
requested by the Board of 
Governors to offer them assistance. 
Harry Gaylord has acted as our 
liaison chairman and has 


contributed greatly to the 
production of the probate 
administration system for Florida. 
In addition, Rohan Kelley, the chief 
author of the probate administra- 
tion system, has agreed to serve as 
chairman of an ongoing committee 
to maintain and keep the probate 
administration system current. 


Legislation 


For the first time the Real 
Property, Probate and Trust Law 
Section was granted permission by 
the Board of Governors of The 
Florida Bar to engage in legislative 
activities as a section, separate and 
apart from the Bar. In furtherance 
of that permission, the chairman 
appointed a committee consisting 
of Lew Kanner, chairman-elect; Bill 
Sherman, former liaison member 
with the Board of Governors; and 
the chairman as a special legislative 
committee to pursue the legislative 
and lobbying activities as directed 
by the Executive Council of the 
section. In addition, John Grimsley, 
former section chairman, was asked 
to continue to act as_ special 
legislative chairman for the probate 
correction bill. 


In furtherance of the instructions 
granted by the Executive Council, 
the legislative committee of the 
section employed the services of 
Joe Boyd, Jr., and Dick McFarlain 
as lobbyists for the section in 
assisting to obtain the passage of 
certain bills which the section 
sponsored as well as to monitor and 
in some instances oppose legislation 
which the section felt was not in the 
best interest of the State of Florida. 
It is my understanding that the 
probate correction bill has been 
passed by the House and the 
Senate. A special bill codifying the 
Rule Against Perpetuities was 
prepared by Dean Henry A.Fenn of 
the University of Florida College of 
Law at the request of the section 
and has been passed and enrolled as 
a law of the State of Florida to take 
effect on July 1, 1978. A 
convenience account bill has been 
passed which, while limited to 
demand accounts, hopefully will 
form the foundation of future 
legislation in this very necessary 
field. 

The section supported and 
opposed certain bills in the title 
insurance field. While no bill in this 
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field passed this session of the 
legislature, the House Commerce 
Committee has requested section 
participation in an ad hoc 
committee to meet with the 
representatives of the title 
insurance industry in an attempt to 
work out a bill which will afford 
protection to the citizens of the 
State of Florida from unregulated 
and uncontrolled title insurance 
agents but will not impinge upon 
the practice of law as defined by the 
Supeme Court of the State of 
Florida. Special recognition should 
be given to Roland D. “Chip” 
Waller for his activities in 
connection with the title insurance 
legislation. 

The circuit representatives this 
year were as follows: 


First - Charles Sherrill 

Second - E. Martin McGehee 

Third - S. Austin Peele 

Fourth - Robert C. Nichols & 
Edward C.Coker III 

Fifth - Joseph E. Johnston, Jr. 

Sixth - Joseph W. Fleece & Charles 


W. Burke 

Seventh - Louis E. Conway & 
Thomas T. Cobb 

Eighth - Mandell Glicksberg & 
William D. Ryals 


Ninth - P. Thomas Boroughs 

Tenth - J. Tom Watson & George 
Dunlap III 

Eleventh - Richard W. Lyons 

Twelfth - Joan Bennett 

Thirteenth - Douglas W. Hampton 
& E. O. Henry Palermo 

Fourteenth - J. Ernest Collins 

Fifteenth - James W. Winters 

Sixteenth - Oliver W. Folmar 

Seventeenth - Reuben M. Schneider 

Eighteenth - Mike Krasny 

Nineteenth - Emory C.Teel III & 
John H. Sutherland 

Twentieth - Ted Brousseau & 
Robert A. Mandell 


CLE Seminar Policy 


Probably one of the most 
important activities which the 
section took part in was the 
resolution of certain differences 
which had arisen between the CLE 
Committee and the sections in 
connection with the production of 
seminars, especially in connection 
with the budgeting of income and 
expenses. The new policy was 
arrived at a joint meeting with 
members of the Budget Committee 
of The Florida Bar, the CLE 


Committee of The Florida Bar and 
the several sections. It is hoped this 
policy will encourage section 
participation in continuing legal 
education by providing a financial 
basis which will make it attractive 
for the sections to participate on a 
regular basis. It is the sincere belief 
of your chairman that the new 
policy will encourage the section to 
participate more heavily in the 
continuing legal education 
activities of the Bar. 


S. BELCHER 
Chairman 


MEDFIELD CENTER 


Offering specialized treatment programs for 
individuals displaying psychological, 
emotional, or related problems 


Fully accredited by the Joint Commission on 
Accreditation of Hospitals 


Medicare and Champus approved 


Complete medicolegal evaluations and 
reports 


Theodore Machler, M.D. 
Medical Director 


John Mann, M.D. 
Assistant Medicai Director 


Medical Staff Psychiatrists 
Alfred Fireman, M.D. 
Paul Heim, M.D. 
Ronald White, M.D. 


For further information, contact: 
Mirabel Rute, Administrator 
12891 Seminole Boulevard 

Largo, Florida 33540 
(813) 581-8757 


a private psychiatric facility 
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A Final Word... 


Planning for this special 
anniversary issue of the Journal 
began last September when we first 
discussed the idea with the 
Editorial Board. Members of that 
board are an interested, hard- 
working group of lawyers who feel 
it is the Journal’s responsibility to 
provide the practicing lawyers of 
Florida with practical, how-to-do-it 
articles that will directly aid them in 
serving their clients. Deviation 
from such content met with 
condescension in deference to the 
editorial staff, but not necessarily 
enthusiasm. “Go ahead and have 
one or two articles about the history 
of the Journal, but then get on with 
the job.’’ That was the 
recommendation. 

In this year of “Roots” we hope 
that you will forgive our old- 
fashioned nostalgia, our looking 
back at the beginnings of this 
publication and at the people who 
inspired and shaped it. The past is a 
guide for the future: Its successes 
provide blueprints for more of the 
same. Its failures provide lessons 
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that should not have to be 
relearned. Those things which 
provided stability, adherence to 
truth, pursuit of justice and 
excellence become visible in the 
recounting for present and future 
generations to cling to. That—and 
an element of entertainment—were 
our goals with this issue. 

A journalistic principle we have 
tried to practice in our 18 years at 
this job is that the reporter should 
not inject himself into the news—he 
is to report it, not make it. Editors 
and staffs of the Journal—past and 
future—are injected into this issue, 
but the staff is part of the story of 
the Journal. 

In 1960, I had served as editorial 
assistant for just one year when a 
series of circumstances caused my 
advancement to managing editor. I 
remember the retiring managing 
editor wishing me well and my 
response that I was not sure I would 
measure up to the task, that I would 
be better qualified if I were a 
lawyer. “No,” he replied. “You love 
the Journal. That is all you need.” 

My love affair has continued 
unabated with one exciting new 
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adventure after another, nourished 
by the warm response of an ever- 
increasing and challenging Bar. I 
am grateful. 

Now, it is time to get on with the 
job. We started with seven or eight 
thousand readers; now there are 
22,000. As a publication’s audience 
gets larger and becomes a mass 
audience, what has been acceptable 
reading fare becomes more and 
more limited. Finally all you have 
left is the bland area everyone 
agrees with. You have mediocrity. 

To please those concerned more 
with the economics of the practice 
of law there is a danger that the 
Journal may simply become 
another CLE manual with pictures. 
Should it be more than that? Should 
it present the case of the legal 
profession as the law reformer, the 
justice protector, the ethics builder? 

What direction should the 
Journal take as it begins its next 50 
years? You readers are the other 
half of this publication and we look 
to you to help point the way. The 
staff and Editorial Board welcome 
your recommendations. 


Linpa H. YATEs 
Managing Editor 


CORPORATION 
INFORMATION 
SERVICES 


Toll Free in Florida 1-800-342-8086 


Cut the red tape and costly delays. 
Call Corporation Information Ser- 
vices toll free to retrieve or file infor- 
mation and or documents of public 
record in Tallahassee. 


Inquire about our Insta-Corp service. 
(One-day service on the filing of new 
articles of incorporation offered ex- 
clusively to members of The Florida 
Bar.) 


Call toll free 1-800-342-8086 to 
discuss the use of our services. 


CORPORATION INFORMATION 
SERVICES, INC. 


P.O. Box 3994, Tallahassee, Florida 
Telephone 904-222-9171 
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A 
judge 
like him 
should not be 
forgotten.... 


“Temperate, attentive, patient, impartial--he was all of 
these during his long years on the bench. | remember 
my first trial when I was only 24. | was shaking so | 
nearly dropped my notes. He asked me a few 
questions, until | was more at ease, and then patiently 
listened as | presented my client’s case.” 


Others will remember him too with your memorial 
contribution in his name to 


The Florida Bar Foundation 


Through law student loans 
and support of programs to 
preserve and advance the 
highest goals of the legal pro- 
fession, The Florida Bar Founda- 
tion’s work provides a living 
memorial to persons who have 
exemplified these goals in his 

or her lifetime. 


Tax deductible contributions should be sent to The Florida Bar 
Foundation, Tallahassee, Florida 32304. An appropriate 


acknowledgement of your gift will be sent to the family of the deceased. 
VOLUME 51, NUMBER 7, JULY 1977 


* 


TheWhiteHouseNeeds 


PRESIDENT CARTER has proposed a 
national energy plan as an essential 
step toward resolving the energy 
problem. 


A national energy policy will work, 
however, only if it is sound and only 
if it has the full support of the people. 


The White House, therefore, wants 
to know what you, as a member of 


The Goals for 1985 


The President's goals for 1985 are these: 


the business and professional com- 
munity, think of the proposed energy 
policy. 


Are you for it? Against it? Do you 
have any thoughts or ideas of your 
own as to how it might be made 
more practical and hence more ac- 
ceptable to industry and the general 
public? Are you aware of the con- 
sequences of inaction? 


1 e Reduce the annual growth of total energy demand to below two percent. 


2. Reduce gasoline consumption ten percent below the present level. 


3 Reduce oil imports from a potential of 16 million barrels a day to six million 
e barrels—roughly one-eighth of our total energy Consumption. 


4. Establish a Strategic Petroleum Reserve of one billion barrels. 


5. Increase coal production by two-thirds—to more than a billion tons a year. 


6 Bring 90 percent of all existing homes, and all new buildings, up to minimum 
e energy-efficiency standards. 


7. Use solar energy in more than two-and-a-half million homes. 


Make Your Reaction Known 


Your association joins with the American Society of Association Executives in urging you to write or 
wire the White House today and let the Administration know your reaction to the proposed energy 


policy. 


Express your opinion. Let the Administration know the extent of your support of the proposed 
policy. This is vitally important to a successful solution of the energy problem. The address is: 


ENERGY 


Office of Public Liaison 
Business and Trade Division 
Room 100, Old Executive Office Building 
Washington, D. C. 20500 
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MRS MARLENE HURST 
UNIV MICROFILMS 


XEROX CORP 
ANN ARBOR 


If you don’t know all the law 
when you walk through this door, 
you’ve improved your opponent’s 
chances of carrying the day. The 
successful attorney is the one who 
thoroughly prepares every case. 

And thoroughness is the 
watchword at RESEARCH FOR 
LAWYERS. Your researcher is 
specifically familiar with the area 
of law governing your case. He calls 
you with a preliminary report after 
a few hours work. Another call at 
the completion of research ensures 
that all the issues have been covered. 
Moreover, your researcher was train- 
ed in a Florida law school, and while 
he has the facilities to research all 
state and federal jurisdictions, 
Florida law is his specialty. 


Postmaster: Send Form 3579 to 


8 SERVICES 


MI 48106 


Thisisnotighe 


Our unique indexing system 
gives you the direct benefit of our 
experience by enabling us to draw 
upon the thousands of cases we’ve 
already researched. This feature, 
combined with the specialized 
treatises and reporters available 
to your researcher, significantly 
reduces research costs to you. 

When you call, recording 
equipment is available to tape your 
case directly from the phone. Our 
secretary becomes your secretary 
. .. $0 your research problem doesn’t 
remain “‘bottled-up” in your office 
waiting for dictation or transcrip- 
tion; we can begin immediately. 

There’s no better way to 
avoid that sinking feeling at your 
next hearing. Call us (toll-free) and 


The Florida Bar, Tallahassee, Florida 32304 


step through that door next time 
with the confidence that comes 
from knowing that you have the 
most thorough research available. 
At your service 24 hours a day ... 


for lawyers 


Florida Division of 
American Legal Research Corp. 


Box 13777/Gainesville, Florida 32604 
(904) 377-8300 
Toll-free (800) 342-6862 
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